
 

 
JANUARY 30, 2017 REGULAR CITY COUNCIL MEETING -- PAGE 1 
The City of Garibaldi is an equal opportunity employer and provider 

City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737

 City email: city@ci.garibaldi.or.us

REGULAR COUNCIL MEETING AGENDA 
Monday, January 30, 2017 – 7:00 P.M. 
Council Chambers, Garibaldi City Hall, 107 6th Street, Garibaldi, Oregon 

REGULAR CITY COUNCIL MEETING  

 I. CALL TO ORDER 

 II. CONSENT CALENDAR 

A. Adoption of a Resolution Making a Specific Exemption to the 
Competitive Bid Requirements of Garibaldi Municipal Code 
Section 3.10. Public Contracts, and Authorizing Staff to Purchase 
a 1990 Ford Camel Hydro-Cleaning Vehicle - $15,000 

B. Approval of 2017 SCA Grant Agreement No. 31754 for the 
purpose of paving 5th Street from Hwy 101 to Cypress Ave. 

C. Approval of Fiscal Year 2017-2018 Budget Calendar 

 III. PUBLIC COMMENT	

 IV. PRESENTATIONS 

 V. CORRESPONDENCE 

 VI. COMMUNITY REPORTS 

A. Tourism Commission 

B. Emergency Response Plan – Terry Kandle 

 VII. OLD BUSINESS 

A. Ordinance Governing the Use and Occupation of the Public Right 
of Way Utility Providers in Garibaldi – Discussion of Potential 
Changes 

 VIII. NEW BUSINESS 

A. Election of Council President / Vice President 

B. Appointment of Council Liaisons 

C. Levy to Fund the Positon of Fire Chief – Discussion Only 

 IX. STAFF REPORTS	

 X. COUNCIL REPORTS	
 XI. ADJOURNMENT 

+ Supporting documents for this agenda are available at City Hall. 
+ This notice has been posted at City Hall, City Reader Board, Post Office, and Library. 



1 -- A RESOLUTION OF THE GARIBALDI CITY COUNCIL ACTING AS THE GARIBALDI CONTRACT 
REVIEW BOARD MAKING A SPECIFIC EXEMPTION TO THE COMPETITIVE BID 
REQUIREMENTS OF GARIBALDI MUNICIPAL CODE SECTION 3.10., PUBLIC CONTRACTS, AND 
AUTHORIZING STAFF TO PURCHASE A 1990 FORD CAMEL HYDRO-CLEANER VEHICLE FROM 
TSR CORPORATION 

 

RESOLUTION 2017-___ 
 

A RESOLUTION OF THE GARIBALDI CITY COUNCIL ACTING AS THE GARIBALDI CONTRACT 
REVIEW BOARD MAKING A SPECIFIC EXEMPTION TO THE COMPETITIVE BID REQUIREMENTS 

OF GARIBALDI MUNICIPAL CODE SECTION 3.10., PUBLIC CONTRACTS, AND AUTHORIZING 
STAFF TO PURCHASE A 1990 FORD CAMEL HYDRO-CLEANER VEHICLE FROM TSR 

CORPORATION  
 

 WHEREAS, Garibaldi Municipal Code (GMC) § 3.10.010, Public Contracts – Purpose, states that 
the public contracting rules of the City of Garibaldi are intended to foster competition to obtain the best 
possible product for the best price with the understanding that there are a number of different procedures 
to obtain these results; and, 
 

WHEREAS, GMC § 3.10.020, Public Contracts – Contract Review Board, designates the City 
Council of Garibaldi as the City of Garibaldi’s local contract review board, hereto referred to as the 
Garibaldi Contract Review Board, as prescribed by Oregon Revised Statute 279A.060; and, 

 
WHEREAS, GMC § 3.10.090(P) Public Contracts – Single Seller or Price, states that contracts 

for purchase where there is only one seller or only one price among more than one seller of a product of 
the quality required or if the efficient utilization of existing equipment or supplies requires specification of a 
compatible product for which there is only one seller available within a reasonable purchase area; and, 

 
WHEREAS, City staff and the Garibaldi Contract Review Board have determined that no other 

seller of property meeting the requirements of the city for the price negotiated with TSR Corporation is 
available, and; 
 
NOW, THEREFORE, THE COMMON COUNCIL OF THE CITY OF GARIBALDI RESOLVES AS 
FOLLOWS: 
 
           Section 1.  The recitals of this resolution are incorporated herein by reference and adopted as 
findings in support of this approval of a Specific Exemption to the City’s Public Contracting Rules. 
 
 Section 2.  A price quote from TSR Corporation is accepted by the Garibaldi Contract Review 
Board, identified as Exhibit A to this resolution. 
 
 Section 3.  The Garibaldi Contract Review Board hereby approves the use of a special 
exemption to City’s public contracting competitive bid requirements as described in GMC § 3.10.090(P) 
for the purpose of purchasing a 1990 Ford Camel Hydro-Cleaner Vehicle as described in Exhibit A. 
 
 Section 4. The Garibaldi Contract Review Board hereby authorizes the City Manager to expend 
funds up to $15,000 to purchase software as described in Exhibit A. 
  
PASSED BY THE COMMON COUNCIL AND APPROVED BY THE MAYOR, this 30th Day of January, 
2017. 
 
 

____________________________________ 
Hon. Suzanne McCarthy, Mayor 

 
ATTEST: 
 
______________________________________ 

         John O’Leary, City Manager   



BILL TO: 

TSR CORPORATION 
152403 WAGON TRAIL RD. 
LA PINE, OR 97739 
PHONE: (503) 702-4037 
ORE CCB. # 0064042 
FEED 10 # 93-0937498 

City of Garibaldi 
P.O. Box 708 
Garibaldi, OR. 97118 

QUANTITY 

P.O. NUMBER 

DESCRIPTION 

1990 Ford Camel cleaner truck and all equipment that 
TSR ownes for said truck 

Invoice 
DATE INVOICE # 

1113/2017 4954 

TERMS PROJECT 

Net 30 

RATE AMOUNT 

15,000.00 15,000.00 

JAN '( S :.',. i 

BV: __ ----

TOTAL $15,000.00 



regon 
Kate Brown, Covemor 

October 28, 2016 

City of Garibaldi 
John O'Leary, City Manager 
P.O. Box 708 
Garibald i, OR 97118 

Department of Transportation 
Highway Di vision Region 2 

455 Airport Rd. SE, Bldg B 
Salem, OR 97301-5395 

Phone: (503) 986-2650 
Fax: (503) 986-2830 

Brenna n .5. B II rba 11 k@odot.state.or.lIs 

SUBJECT: 2017 SCA Proposal - 5th St: Ga ribaldi Avenue to Cypress Avenue 

I am pleased to inform you that your proposed proj ect was selected and officially approved fo r the 
2017 Special City Allotment (SCA) Grant Program. 

Work may not beg in until after the execution of an SCA agreement and after January 1, 2017. 

The fund s may on ly be used for work as proposed in the application . Work performed outside of 
the li mits identified in the application is not eligible for reimbursement. 

Project costs over the $50,000 limi t wi ll be the responsibility of the City. If the costs are under the 
limit, on ly that amount el igible for reimbursement wi ll be paid for. 

A Special City Allotment Ag reement will be prepared and sent to your office for your City Council to 
consider and approve . Until then, no action on your part is necessary. 

If you have any questions, please feel free to give me a ca ll at (503) 986-6925 or e-mail me at 
she lly . white- robi nson @odot.state .or.us. 

Sincerely, 

Shelly A. White-Robinson 
ODOT Region 2 Local Program Delivery Coordinator 



Misc. Contracts and Agreements 
No. 31754 

2017 SPECIAL CITY ALLOTMENT AGREEMENT 
5th Street: Garibaldi Avenue to Cypress Avenue 

City of Garibaldi 
 

THIS AGREEMENT is made and entered into by and between the STATE OF OREGON, 
acting by and through its Department of Transportation, hereinafter referred to as “State;” 
and CITY OF GARIBALDI, acting by and through its elected officials, hereinafter referred 
to as “Agency,” both herein referred to individually or collectively as “Party” or “Parties.” 
 
RECITALS 

1. 5th Street is a part of the city street system under the jurisdiction and control of 
Agency. 

 
2. By the authority granted in Oregon Revised Statutes (ORS) 190.110, 366.800, and 

366.805, there has been withdrawn from State Highway Funds appropriated for 
allocation to cities of the State of Oregon the sum of $500,000 and an additional 
$500,000 available to the Oregon Department of Transportation from the State 
Highway Fund. These sums have been set up in a separate account to be 
administered by the Department of Transportation. The $1,000,000 shall be allotted 
each year by State for use upon city streets that are not a part of the state highway 
system, that are within cities with populations of 5,000 or fewer persons, and that are 
inadequate for the capacity they serve or are in a condition detrimental to safety. No 
one project can receive more than $50,000. 

 

NOW THEREFORE, the premises being in general as stated in the foregoing Recitals, it 
is agreed by and between the Parties hereto as follows: 
 
TERMS OF AGREEMENT 

1. By the authority granted in ORS 366.805(2), Agency has requested monies from this 
account for a new pavement overlay along 5th Street from Garibaldi Avenue to 
Cypress Avenue, hereinafter referred to as “Project.” The total estimated cost of this 
Project is $50,000. The location of the Project is approximately as shown on the map 
attached hereto, marked “Exhibit A,” and by this reference made a part hereof. 

 
2. State has considered Agency’s request for the Project and has determined that this 

Project is eligible for funding under the Special City Allotment (SCA) Program. 
 

3. The Parties hereto mutually agree and understand that the cost of the Project will be 
paid for with SCA funds and by Agency as follows: SCA funds will pay for eligible 
Project costs up to an amount not to exceed $50,000, and Agency shall pay any costs 
in excess of $50,000. State shall issue payments after January 1, 2017. Only work 
begun after the effective date of this Agreement is eligible for reimbursement with 
SCA funds. 
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4. Documented cost of preliminary engineering and construction engineering services 
performed by the Agency, or the Agency’s consultant, are eligible Project costs. 

 
5. The term of this Agreement will begin upon execution and will terminate two (2) years 

following the date of final execution unless extended by an executed amendment. 
 

AGENCY OBLIGATIONS 

1. Agency shall conduct all right of way activities in accordance with the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as 
amended, ORS Chapter 35, Federal-Aid Policy Guide, Code of Federal Regulations 
(CFR) and the ODOT Right of Way Manual, and Title 23 CFR Part 710 and Title 49 
CFR Part 24. 

 
2. Agency shall assume management and financial responsibility for the acquisition of all 

right of way. Right of way may be acquired by Agency or on behalf of Agency (by 
consultant or State) at Agency’s choice. If State performs the acquisition, a right of 
way services agreement shall be executed setting forth the responsibilities of each 
Party. 

 
3. Agency shall assume management and financial responsibility (at no expense to 

State) for the adjustment, reconstruction, and relocation of utility installations, 
including all privately or publicly owned utility conduits, lines, poles, mains, pipes and 
all other facilities of every kind and nature where such relocation or reconstruction is 
required for Project completion. 

 

4. Agency shall prepare, or cause to be prepared, the plans and specifications for the 
Project, advertise the Project, contract the work, perform the construction engineering, 
and make the necessary contract payments. 

 

5. Agency shall, during the course of the work, accumulate and retain documentation of 
all Project costs. 

 

6. Agency shall, upon completion of Project, certify to State that Project is complete and 
in substantial conformance with the plans and controlling specifications. Agency shall 
submit an invoice for the remaining cost of Project which, when added to the amount 
previously advanced by State, shall not exceed the actual total cost of Project or 
$50,000, whichever is less. 

 

7. Agency shall assume management and financial responsibility for the ongoing 
maintenance of Project following construction completion. 
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8. Agency understands those streets or portions of streets, upon which SCA funds have 
been expended, are not eligible for additional SCA funds for a period of ten (10) years 
following the approval for such funds. 

 

9. Agency understands that if Project is canceled by Agency, or not completed within the 
time requirements or in accordance with the terms of this Agreement, after Agency 
has received the advance of one-half (50 percent) of the estimated cost of Project or 
$25,000, whichever is less, Agency shall immediately repay to State the full amount of 
the advance. 

 

10. All employers, including Agency, that employ subject workers who work under this 
Agreement in the State of Oregon shall comply with ORS 656.017 and provide the 
required Workers’ Compensation coverage unless such employers are exempt under 
ORS 656.126. Employers’ Liability Insurance with coverage limits of not less than 
$500,000 must be included. Agency shall ensure that each of its contractors complies 
with these requirements. 

 

11. Agency shall comply with all federal, state, and local laws, regulations, executive 
orders and ordinances applicable to the work under this Agreement, including, without 
limitation, the provisions of ORS 279C.505, 279C.515, 279C.520, 279C.530 and 
279B.270 incorporated herein by reference and made a part hereof. Without limiting 
the generality of the foregoing, Agency expressly agrees to comply with (i) Title VI of 
Civil Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation Act of 1973; 
(iii) the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all regulations 
and administrative rules established pursuant to the foregoing laws; and (v) all other 
applicable requirements of federal and state civil rights and rehabilitation statutes, 
rules and regulations. 

 

12. Agency acknowledges and agrees that State, the Oregon Secretary of State’s Office, 
the federal government and their duly authorized representatives shall have access to 
the books, documents, papers, and records of Agency which are directly pertinent to 
this Agreement for the purpose of making audit, examination, excerpts, and 
transcripts for a period of six (6) years after final payment. Copies of applicable 
records shall be made available upon request. Payment for costs of copies is 
reimbursable by State. 

 

13. Agency certifies and represents that the individual(s) signing this Agreement has been 
authorized to enter into and execute this Agreement on behalf of Agency, under the 
direction or approval of its governing body, commission, board, officers, members or 
representatives, and to legally bind Agency. 

 

14. Agency shall require its contractor(s) and subcontractor(s) that are not units of local 
government as defined in ORS 190.003, if any, to indemnify, defend, save and hold 
harmless the State of Oregon, Oregon Transportation Commission and its members, 
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Oregon Department of Transportation and its officers, employees and agents from 
and against any and all claims, actions, liabilities, damages, losses, or expenses, 
including attorneys’ fees, arising from a tort, as now or hereafter defined in ORS 
30.260, caused, or alleged to be caused, in whole or in part, by the negligent or willful 
acts or omissions of Agency’s contractor or any of the officers, agents, employees or 
subcontractors of the contractor (“Claims”). It is the specific intention of the Parties 
that State shall, in all instances, except for Claims arising solely from the negligent or 
willful acts or omissions of the State, be indemnified by the contractor and 
subcontractor from and against any and all Claims. 

 

15. Any such indemnification shall also provide that neither Agency’s contractor and 
subcontractor nor any attorney engaged by Agency’s contractor and subcontractor 
shall defend any claim in the name of the State of Oregon or any agency of the State 
of Oregon, nor purport to act as legal representative of the State of Oregon or any of 
its agencies, without the prior written consent of the Oregon Attorney General. The 
State of Oregon may, at any time at its election assume its own defense and 
settlement in the event that it determines that Agency’s contractor is prohibited from 
defending the State of Oregon, or that Agency’s contractor is not adequately 
defending the State of Oregon’s interests, or that an important governmental principle 
is at issue or that it is in the best interests of the State of Oregon to do so. The State 
of Oregon reserves all rights to pursue claims it may have against Agency’s contractor 
if the State of Oregon elects to assume its own defense. 

 

16. Agency’s Project Manager of this Project is John O’Leary, City Manager, City of 
Garibaldi, PO Box 708, Garibaldi, Oregon 97118; phone: (503) 322-3327; email: 
john@ci.garibaldi.or.us, or assigned designee upon individual’s absence. Agency 
shall notify the other Party in writing of any contact information changes during the 
term of this Agreement. 

 

STATE OBLIGATIONS 

1. State shall administer the funds in the SCA account in the following manner: 
 

a. After January 1, 2017, at Agency’s request, State may, upon execution of this 
Agreement, and concurrence on the plans and specifications, forward to the 
Agency an advance deposit equal one-half (50 percent) of the estimated cost of 
the Project, not to exceed $25,000. 

 
b. State shall, upon satisfactory final inspection by State and certification of 

acceptance of work by the Agency, accompanied by documentation of all Project 
costs, make final payment to Agency. Total payments to Agency, including 
advance deposit payment, shall not exceed a total of $50,000. 

 

mailto:john@ci.garibaldi.or.us
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2. State’s Project Manager for this Project is Shelly White-Robinson, Acting Local 
Project Delivery Coordinator, ODOT, Region 2, 455 Airport Road SE, Building B, 
Salem, Oregon 97301; phone: (503) 986-6925; email: shelly.white-
robinson@odot.state.or.us, or assigned designee upon individual’s absence. Agency 
shall notify the other Party in writing of any contact information changes during the 
term of this Agreement. 

 
GENERAL PROVISIONS 

1. This Agreement may be terminated by mutual written consent of both Parties. 
 
2. State may terminate this Agreement effective upon delivery of written notice to 

Agency, or at such later date as may be established by State, under any of the 
following conditions: 

 

a. If Agency fails to provide services called for by this Agreement within the time 
specified herein or any extension thereof. 

 
b. If Agency fails to perform any of the other provisions of this Agreement, or so fails 

to pursue the work as to endanger performance of this Agreement in accordance 
with its terms, and after receipt of written notice from State fails to correct such 
failures within ten (10) days or such longer period as State may authorize. 
 

c. If State fails to receive funding, appropriations, limitations or other expenditure 
authority sufficient to allow State, in the exercise of its reasonable administrative 
discretion, to continue to make payments for performance of this Agreement. 
 

d. If federal or state laws, regulations or guidelines are modified or interpreted in 
such a way that either the work under this Agreement is prohibited or State is 
prohibited from paying for such work from the planned funding source. 
 

3. Any termination of this Agreement shall not prejudice any rights or obligations accrued 
to the Parties prior to termination. 

 
4. If any third party makes any claim or brings any action, suit or proceeding alleging a 

tort as now or hereafter defined in ORS 30.260 (“Third Party Claim”) against State or 
Agency with respect to which the other Party may have liability, the notified Party 
must promptly notify the other Party in writing of the Third Party Claim and deliver to 
the other Party a copy of the claim, process, and all legal pleadings with respect to the 
Third Party Claim. Each Party is entitled to participate in the defense of a Third Party 
Claim, and to defend a Third Party Claim with counsel of its own choosing. Receipt by 
a Party of the notice and copies required in this paragraph and meaningful opportunity 
for the Party to participate in the investigation, defense and settlement of the Third 

mailto:shelly.white-robinson@odot.state.or.us
mailto:shelly.white-robinson@odot.state.or.us
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Party Claim with counsel of its own choosing are conditions precedent to that Party’s 
liability with respect to the Third Party Claim. 

 

5. With respect to a Third Party Claim for which the State is jointly liable with Agency (or 
would be if joined in the Third Party Claim), State shall contribute to the amount of 
expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement 
actually and reasonably incurred and paid or payable by Agency in such proportion as 
is appropriate to reflect the relative fault of State on the one hand and of Agency on 
the other hand in connection with the events which resulted in such expenses, 
judgments, fines or settlement amounts, as well as any other relevant equitable 
considerations. The relative fault of State on the one hand and of Agency on the other 
hand shall be determined by reference to, among other things, the Parties’ relative 
intent, knowledge, access to information and opportunity to correct or prevent the 
circumstances resulting in such expenses, judgments, fines or settlement amounts. 
State’s contribution amount in any instance is capped to the same extent it would 
have been capped under Oregon law, including the Oregon Tort Claims Act, ORS 
30.260 to 30.300, if the State had sole liability in the proceeding. 

 
6. With respect to a Third Party Claim for which Agency is jointly liable with State (or 

would be if joined in the Third Party Claim), Agency shall contribute to the amount of 
expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement 
actually and reasonably incurred and paid or payable by State in such proportion as is 
appropriate to reflect the relative fault of Agency on the one hand and of State on the 
other hand in connection with the events which resulted in such expenses, judgments, 
fines or settlement amounts, as well as any other relevant equitable considerations. 
The relative fault of Agency on the one hand and of State on the other hand shall be 
determined by reference to, among other things, the Parties’ relative intent, 
knowledge, access to information and opportunity to correct or prevent the 
circumstances resulting in such expenses, judgments, fines or settlement amounts. 
Agency’s contribution amount in any instance is capped to the same extent it would 
have been capped under Oregon law, including the Oregon Tort Claims Act, ORS 
30.260 to 30.300, if it had sole liability in the proceeding. 

 

7. The Parties shall attempt in good faith to resolve any dispute arising out of this 
Agreement. In addition, the Parties may agree to utilize a jointly selected mediator or 
arbitrator (for non-binding arbitration) to resolve the dispute short of litigation. 

 

8. Agency maintenance responsibilities shall survive termination of this Agreement if 
Project is completed and accepted. 

 

9. This Agreement may be executed in several counterparts (facsimile or otherwise) all 
of which when taken together shall constitute one agreement binding on all Parties, 
notwithstanding that all Parties are not signatories to the same counterpart. Each 
copy of this Agreement so executed shall constitute an original. 
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10. This Agreement and attached exhibit constitute the entire agreement between the 
Parties on the subject matter hereof. There are no understandings, agreements, or 
representations, oral or written, not specified herein regarding this Agreement. No 
waiver, consent, modification or change of terms of this Agreement shall bind either 
Party unless in writing and signed by both Parties and all necessary approvals have 
been obtained. Such waiver, consent, modification or change, if made, shall be 
effective only in the specific instance and for the specific purpose given. The failure of 
State to enforce any provision of this Agreement shall not constitute a waiver by State 
of that or any other provision. 

 
THE PARTIES, by execution of this Agreement, hereby acknowledge that its signing 
representatives have read this Agreement, understand it, and agree to be bound by its 
terms and conditions. 
 
The Project was approved on October 19, 2016, by the Program and Funding Services 
Manager. 
 
 
 
 
 
 
 
 
 

SIGNATURE PAGE FOLLOWS 
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CITY OF GARIBALDI, by and through its 
elected officials 
 

By ________________________________ 
      Mayor 
 

Date ______________________________ 

 
By ________________________________ 
      City Manager 
 

Date ______________________________ 

 
APPROVED AS TO LEGAL 
SUFFICIENCY (If required as part of 

Agency’s process) 
 

By ________________________________ 
      City Legal Counsel 
 

Date ______________________________ 
 
 
Agency Contact: 
John O’Leary, City Manager 
City of Garibaldi 
PO Box 708 
Garibaldi, OR  97118 
Phone: (503) 322-3327 
Email: john@ci.garibaldi.or.us 

STATE OF OREGON, by and through its 
Department of Transportation 
 

By ________________________________ 
      Region 2 Manager 
 

Date ______________________________ 

 
APPROVAL RECOMMENDED 
 

By ________________________________ 
      Region 2 Planning and Development 
        Manager 
 

Date ______________________________ 
 
 
State Contact: 
Shelly White-Robinson, Acting Local Project 
  Delivery Coordinator 
ODOT, Region 2 
455 Airport Road SE, Bldg. B 
Salem, OR 97301 
Phone: (503) 986-6925 
Email: shelly.white-robinson@odot.state.or.us 

 
   
  

mailto:john@ci.garibaldi.or.us
mailto:shelly.white-robinson@odot.state.or.us
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EXHIBIT A – Location Map 
5th Street: Garibaldi Avenue to Cypress Avenue 
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ORDINANCE NO. ____ 

AN ORDINANCE OF THE CITY OF GARIBALDI, OREGON,  
GOVERNING THE USE AND OCCUPATION OF THE PUBLIC RIGHT OF WAY  

AND ESTABLISHING AN APPLICATION PROCESS, FEES, AND TERMS FOR SUCH USE  
 

Section 1. Short Title.  This Ordinance shall be referred to as the “Right of Way Management 
Ordinance.”  

Section 2. Jurisdiction and Management of the Public Rights of Way.  

A. The City has jurisdiction and exercises regulatory management authority over all City 
Public Rights of Way pursuant to the City Charter and State law. The City’s purpose for 
exerting its management authority over the Public Rights of Way is to protect and 
efficiently manage the public’s resources and to ensure fair and non-discriminatory 
access to the Public Right of Way.   

B. The City has jurisdiction and exercises regulatory management over each Public Right 
of Way whether the City has a fee, easement, or other legal interest in the Right of Way.  
The City has jurisdiction and regulatory management of each Right of Way whether the 
legal interest in the Right of Way was obtained by grant, dedication, prescription, 
reservation, condemnation, annexation, foreclosure or other means.  

C. No Person may occupy or encroach on a Public Right of Way without the permission of 
the City.  The City grants permission to use Rights of Way through Franchise 
Agreements and Construction permits.  

D. The exercise of jurisdiction and regulatory management of a Public Right of Way by the 
City is not official acceptance of the Right of Way, and does not obligate the City to 
maintain or repair any part of the Right of Way.  

E. The City retains the right and privilege to cut or move any Communications Facilities 
located within the Public Rights of Way as the City may determine to be necessary, 
appropriate or useful in response to a public health or safety Emergency.  

Section 3. Regulatory Fees and Compensation Not a Tax.  

A. The fees and costs addressed in this Ordinance, and any compensation charged and 
paid for regarding the use of the Public Rights of Way addressed in this Ordinance, are 
separate from and in addition to any and all other federal, State, local, and City fees, 
taxes, or charges as may be levied, imposed, or due from a Provider, its customers or 
subscribers, or on account of the lease, sale, delivery, or transmission of Services.  

B. The City has determined that any fee established by this Ordinance is not subject to the 
property tax limitations of Article XI, Sections11 and 11b of the Oregon Constitution.  
These fees are not imposed on property or property owners.  
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C. The fees and costs provided for in this Ordinance are subject to applicable federal and 
State laws.  

DEFINITIONS 

Section 4. Definitions.  For the purpose of this Ordinance the following terms, phrases, words 
and their derivations shall have the meaning given herein.  When not inconsistent with the 
context, words used in the present tense include the future, words in the plural number include 
the singular number and words in the singular number include the plural number.  The words 
"shall" and "will" are mandatory and "may" is permissive.  Words not defined herein shall be 
given the meaning set forth in the Communications Act of 1934, as amended, the Cable Act, the 
Cable Television Consumer Protection and Competition Act of 1992, and the 
Telecommunications Act.  If not defined there, the words shall be given their common and 
ordinary meaning.  

Cable Act - shall mean the Cable Communications Policy Act of 1984, 47 U.S.C. § 521, et seq.  

Cable Service - is to be interpreted consistent with federal law and means the one-way 
transmission to subscribers of video programming or other programming service and subscriber 
interaction, if any, required for the selection or use of such video programming or other 
programming service.  

Cable Service Provider - means any Person providing Cable Service.  For the purpose of this 
Ordinance, Cable Service Providers are also “Providers”. 

City - means the City of Garibaldi, an Oregon municipal corporation, and individuals authorized 
to act on the City’s behalf.  

City Council - means the elected governing body of the City of Garibaldi, Oregon.  

Control - means actual working control in whatever manner exercised.  

City Property - means and includes all real property owned by the City and all property held in 
a proprietary capacity by the City but does not include Public Rights of Way and Utility 
Easements as defined herein.  

Communications Service Provider - means any Person providing Communications Services 
and includes, but is not limited to: every Person who directly or indirectly owns, controls, 
operates or manages Communications Facilities within the City.  For the purpose of this 
Ordinance, Communications Service Providers are also “Providers”. 

Communications Service(s) - any service provided for the purpose of transmission of 
information including, but not limited to voice, video, or data, without regard to the transmission 
protocol employed, whether or not the transmission medium is owned by the Provider itself and 
whether or not the transmission medium is wireline.  Communications Services includes all 
forms of telephone services and voice, video, data or information transport and includes Cable 
Service offered by a Cable Service Provider, but does not include:  (1) open video system 
service, as defined in 47 C.F.R. 76; (2) private Communications System services provided 
without using the Public Rights of Way; (3) over-the-air radio or television broadcasting to the 
public-at-large from Facilities licensed by the Federal Communications Commission or any 
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successor thereto; and (4) direct-to-home satellite service within the meaning of Section 602 of 
the Telecommunications Act.  

Conduit - means any structure, or portion thereof, containing one or more Ducts, Conduits, 
manholes, bolts, cables, fiber, or other infrastructure used by or for any telegraph, telephone, 
electrical utility, conductors. 

Construction - means any activity in the Public Rights of Way resulting in physical change 
thereto, including excavation or placement of structures, but excluding routine maintenance or 
repair of existing Facilities.  

Days - means calendar Days unless otherwise specified.  

Duct - means a single enclosed raceway for conductors or cable.  

Emergency - has the meaning provided for in ORS 401.025.  

Facilities – means all plant, equipment and property, including but not limited to the poles, 
pipes, mains, Conduits, Ducts, cable, and wires located under, on, or above the surface of the 
ground within the Public Right of Way and used or proposed to be used for the purpose of 
providing Utility Services, Cable Services or Communications Services.   

Federal Communications Commission - means the federal administrative agency, or its 
lawful successor, authorized to regulate and oversee Communications or Cable Service 
Providers on a national level.  

Franchise or Franchise Agreement - means an agreement between the City and a Provider 
which grants a privilege to use Public Right of Way within the City for a limited, dedicated 
purpose and in return for specific compensation.  

Franchisee – means a Provider who is a party to a valid Franchise Agreement with the City. 

OPUC - means the statutorily created State agency in the State of Oregon responsible for 
licensing and regulation of certain Utilities as set forth in Oregon law, or its lawful successor.  

Overhead Facilities - means all Facilities above the surface of the ground, including the 
underground supports and foundations for such Facilities.  

Person - means an individual, corporation, company, association, joint stock company or 
association, firm, partnership, or limited liability company. 

Provider(s) - means any Person applying to use or occupy or using or occupying the Public 
Rights of Way for the purpose of providing Utility Services, Communications Services, or Cable 
Services to residents or locations inside or outside of City boundaries. Communications Service 
Providers, Cable Service Providers, and Utility Service Providers are all “Providers” as defined 
herein. 
 

Private Communications Network - means a system, including the Construction, maintenance 
or operation of the system, for the provision of a service or any portion of a service which is 
owned or operated exclusively by a Person for their own use and not for resale, directly or 
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indirectly.  "Private communications network" includes services provided by the State of Oregon 
pursuant to ORS 190.240 and 283.140.  

Public Rights of Way or Right of Way - include, but are not limited to: City streets, roads, 
highways, bridges, alleys, sidewalks, public easements, and other public ways generally open to 
travel, including the subsurface under and air space over these ways; but does not include 
parks, parkland or other City Property not generally open to the public for travel.  A Public Right 
of Way shall exist only to the extent of the City’s right, title, interest or authority to grant a 
Franchise to occupy and use such areas.  “Public Rights of Way or Right of Way” shall also 
include Utility Easements as defined below.  

Right of Way Use Fee- means the fee imposed upon a Provider for its occupation of or use of 
the City’s Public Right of Way without a valid Franchise Agreement which provides a valid 
Franchise Fee. 
 
Services- means Utility Services, Communications Services, or Cable Services as the terms 
defined herein. 
 
State - means the State of Oregon.  

Telecommunications Act - means the Communications Policy Act of 1934, as amended by 
subsequent enactments including the Telecommunications Act of 1996, 47 U.S.C. § 151 et seq.  

Underground Facilities - means Facilities located under the surface of the ground, but does 
not include underground foundations or supports for "Overhead Facilities."  

Utility Easement - means any easement granted to or owned by the City and acquired, 
established, dedicated, or devoted for public purposes.  “Utility Easement” does not include any 
easement dedicated solely for City use or any easement where the proposed use is inconsistent 
with the terms and conditions of the easement granted to the City.  

Utility or Utility Service(s)- is to be interpreted consistent with state law and means any 
service for the transmission, generation, supply or distribution of electric energy, gas, or water.  

Utility Service Provider(s)-means a Person providing Utility Services. For the purposes of 
this Ordinance, Utility Service Providers are also “Providers”. 
 
REGISTRATION OF PROVIDERS 

Section 5. Purpose.  The purpose of registration is:  

A. To assure that all Providers who have Facilities within the City and/or who provide 
Services within the City by using or occupying the Public Right of Way comply with the 
ordinances, rules and regulations of the City.  

B. To provide the City with accurate and current information concerning Providers who offer 
Services within the City or who own or operate Facilities within the City.  

C. To assist the City in the enforcement of this Ordinance and the collection of any City 
Franchise fees or Right of Way Use Fees or charges.  
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Section 6. Registration Required. 

A. Unless exempted in this Section 6, all Providers who own, operate or use Facilities 
within the City’s Public Right of Way and all Providers who provide Services to any 
customer within the City, shall register with the City on a form provided by the City, 
within forty-five (45) Days of the effective date of this Ordinance.  Any prospective 
Providers who want to install or use Facilities within the City’s Public Right of Way or 
want to provide Services within the City after the effective date of this Ordinance shall 
register with the City on a form provided by the City prior to installing Facilities or 
providing Services.  

B. After registering with the City pursuant to subsection 6.A of this Section, the Provider 
shall, by December 31st of each year, file with the City a new registration form if it 
intends to maintain Facilities or provide Services at any time in the following calendar 
year.  Providers who file an initial registration pursuant to subsection 6.A on or after 
September 30th shall not be required to file an annual registration until December 31st of 
the following year.  

C. In lieu of filing the City’s registration form, a Provider may submit to the City a copy of its 
application and approved license from either: a) the Oregon Public Utility Commission 
(PUC); or b) the Federal Communications Commission. To the extent not included in the 
application and license materials submitted pursuant to this subsection 6.C, registrants 
also shall provide the following information:   

1. The identity and legal status of the registrant, including the name, address, and 
telephone number of the duly authorized officer, agent, or employee responsible 
for the accuracy of the registration information.  

2. The name, address, and telephone number for the duly authorized officer, agent, 
or employee to be contacted in case of an Emergency.  

3. A description of the registrant’s existing or proposed Facilities within the City, a 
description of the Facilities that the registrant intends to construct, and a 
description of the Services that the registrant intends to offer or provide to 
Persons, firms, businesses, or institutions within the City or outside of the City.   

Section 7. Registration Fee.  Each registration form shall be accompanied by a nonrefundable 
registration fee in an amount to be determined by resolution of the City Council.  The 
registration fee required by this Section shall be subject to all applicable limitations imposed by 
federal or State law. 

Section 8. Exceptions to Registration.  The following Providers and Facilities are exempted 
from registration:  

A. Communications Facilities owned and operated exclusively by the State or a political 
subdivision of this State, for their own public purpose use.  

B. A Private Communications Network, provided in a manner that does not occupy any 
Public Rights of Way.  
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CONSTRUCTION STANDARDS 

Section 9. General.  No Person shall commence or continue with the Construction, installation 
or operation of Facilities within a Public Right of Way except as provided in Sections 12 through 
28 of this Ordinance and in compliance with all applicable City and State codes, rules, and 
regulations.  

Section 10. Construction Codes.  Facilities shall be constructed, installed, operated and 
maintained in accordance with all applicable federal, State and local codes, rules and 
regulations including the National Electrical Safety Code.  

Section 11. Construction Permits Requests.  Except in the event of an emergency, no 
Person shall construct or install any Facilities within a Public Right of Way without first obtaining 
a Construction permit and paying the Construction permit fee as established in §13.30 of the 
Garibaldi Municipal Code.  No permit shall be issued for the Construction or installation of 
Communications Facilities within a Public Right of Way unless:  

A.  The requestor has first filed a registration form with the City as required by Sections 5 
through 8 of this Ordinance; and  

B.  The requestor has applied for and received a Franchise pursuant to this Ordinance.  

In the event of an emergency and in compliance with City Code, a permittee or its contractor 
may perform work on its Facilities to address the emergency without first obtaining a permit from 
the City provided it attempts to notify the City prior to commencing the emergency work and in 
any event applies for a permit from the City and pays any applicable permit fee as soon as 
reasonably practicable.  As used in this Section 11, “emergency” means a circumstance in 
which immediate repair to damaged or malfunctioning Facilities is necessary to restore lost 
service or prevent immediate harm to Persons or property.  

Section 12. Construction Permits.  Requests for permits to construct Facilities shall be 
submitted upon forms to be provided by the City and shall be accompanied by drawings, plans 
and specifications in sufficient detail to demonstrate:  

A. That the Facilities will be constructed in accordance with all Federal, State, and City 
applicable codes, rules and regulations.  

B. That the Facilities will be constructed in accordance with any applicable Franchise 
Agreement.  

C. The location and route of all Facilities to be installed aboveground or on existing poles.  

D. The location and route of all Facilities on or in the Public Rights of Way to be located 
under the surface of the ground, including the line and grade proposed for the burial at 
all points along the route within the City.  Existing Facilities shall be differentiated on the 
plans from new Construction.  If requested, a cross section shall be provided showing 
new or existing Facilities in relation to the street, curb, sidewalk or Right of Way.  

E.  The Construction methods to be employed for protection of existing structures, fixtures, 
and Facilities within or adjacent to the Public Rights of Way, and description of any 
improvements that applicant proposes to temporarily or permanently remove or relocate.  
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Section 13. Verification.  All Construction permit requests shall be accompanied by the 
verification of a registered professional engineer, or other qualified and duly authorized 
representative affirming that the drawings, plans and specifications submitted comply with 
applicable technical codes, rules and regulations.  

Section 14. Construction Schedule.  All Construction permit applications shall be 
accompanied by a written Construction schedule, which shall include an estimated date for 
completion of Construction.  The Construction schedule is subject to approval by the Public 
Works Director. 

Section 15. Construction Permit Fee.  Unless otherwise provided a Franchise Agreement, 
prior to issuance of a Construction permit, the requestor shall pay a permit fee in an amount to 
established by the City.  Such fee shall be designed to defray the actual costs of City 
administration of the requirements of this Ordinance.   

Section 16. Issuance of Permit.  If satisfied that the plans and documents submitted comply 
with all requirements of this Ordinance and with any applicable Franchise Agreement, the Public 
Works Director or his or her designee shall issue a permit authorizing Construction of the 
Facilities, subject to such further conditions affecting the time, place and manner of performing 
the work.  

Section 17. Notice of Construction.  Except in the case of an Emergency, the permittee shall 
notify the Public Works Director not less than two (2) working Days in advance of any 
excavation or Construction in the Public Rights of Way.  

Section 18. Compliance with Permit.  All Construction practices and activities shall be in 
accordance with the permit and the approved final plans and specifications for the Facilities.  
The Public Works Director and representatives shall be provided access to the work site and 
such further information as they may require to ensure compliance with such requirements.  

Section 19. Noncomplying Work.  Subject to the notice requirements in Section 27, all work 
which does not comply with the permit, the approved or corrected plans and specifications for 
the work, or the requirements of this Ordinance, shall be removed at the sole expense of the 
permittee.  The City is authorized to stop work in order to assure compliance with the provision 
of this Ordinance.  

Section 20. Completion of Construction.  The permittee shall promptly complete all 
Construction activities so as to minimize disruption of the Public Rights of Way and other public 
and private property.  All Construction work within Public Rights of Way, including restoration, 
must be completed within one hundred twenty (120) Days of the date of issuance of the 
Construction permit unless an extension or an alternate schedule has been approved by the 
appropriate City official.  

Section 21. As-Built Drawings.  If requested by the City, the permittee shall furnish the City 
with up to two (2) complete sets of plans drawn to scale and accurately depicting the location of 
all Facilities constructed pursuant to the permit.  These plans shall be submitted to the City 
Engineer or designee within sixty (60) Days after completion of Construction, in a format 
acceptable to the City.   

Section 22. Restoration of Public Rights of Way and City Property.  
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A.  When a permittee performs or directs any work in or affecting any Public Rights of Way 
or upon City Property, it shall at its own expense promptly restore such ways or property 
to as good an order and condition as existed prior to the work, unless otherwise directed 
by the City.  

B.  If weather or other conditions do not permit the complete restoration required by this 
Section, the permittee shall temporarily restore the affected Rights of Way or property.  
Such temporary restoration shall be at the permittee’s sole expense and the permittee 
shall promptly undertake and complete the required permanent restoration when the 
weather or other conditions no longer prevent such permanent restoration.   

C.  If the permittee fails to restore Rights of Way or property to good order and condition, the 
City shall give the permittee written notice and provide the permittee a reasonable period 
of time not exceeding thirty (30) Days to restore the Rights of Way or property.  If, after 
notice, the permittee fails to restore the Rights of Way or property to as good an order 
and condition as existed before the work was undertaken, the City shall cause such 
restoration to be made at the expense of the permittee.  

D. A permittee shall use suitable barricades, flags, flagging attendants, lights, flares and 
other measures as required for the safety of all members of the general public and to 
prevent injury or damage to any Person, vehicle or property by reason of such work in or 
affecting such Rights of Way or property.  

Section 23. Performance and Completion Bond.  Unless otherwise provided in a Franchise 
Agreement, a performance bond or other form of surety acceptable to the City equal to at least 
100% of the estimated cost of Constructing permittee's Facilities within the Public Rights of Way 
of the City shall be provided to the City before Construction is commenced.   

A.  The surety shall remain in force until sixty (60) Days after substantial completion of the 
work, as determined in writing by the City, including restoration of Public Rights of Way 
and other property affected by the Construction.  

B.  The surety shall guarantee, to the satisfaction of the City:  

1. Timely completion of Construction;  

2. Construction in compliance with applicable plans, permits, technical codes and 
standards;  

3. Proper location of the Facilities as specified by the City;  

4. Restoration of the Public Rights of Way and other property affected by the 
Construction; and  

5. Timely payment and satisfaction of all claims, demands or liens for labor, 
material, or services provided in connection with the work.  
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LOCATION OF FACILITIES 

Section 24. Location of Facilities.  All Facilities located within the Public Right of Way shall be 
constructed, installed and located in accordance with the terms of the Construction permit and 
approved final plans and specifications for the Facilities, and all applicable City codes, rules and 
regulations.  Unless otherwise specified in a Franchise Agreement, whenever any existing 
electric utilities or electric Facilities are within a Public Right of Way and are required by the City 
to be located underground, a Provider occupying or proposing to occupy the same Public Right 
of Way must also locate its Facilities underground at its own expense.   

Section 25. Interference with the Public Rights of Way.  No Provider may locate or maintain 
its Facilities so as to interfere with the City’s use of the Public Rights of Way or to unreasonably 
interfere with use by the general public or by other Persons authorized to use or occupy the 
Public Rights of Way.  All use of Public Rights of Way shall be consistent with City codes, 
ordinances and regulations.  

Section 26. Relocation or Removal of Facilities.  

A.  A Provider shall, at no cost to the City, temporarily or permanently remove, relocate, 
change or alter the position of any Facilities within the Public Rights of Way, including 
relocation of aerial Facilities underground, when requested to do so in writing by the 
City.  No Franchise Agreement shall preempt or otherwise affect this relocation and 
removal requirement. 

B.  Nothing in this Section 26 precludes a Provider from requesting reimbursement or 
compensation from a third party, pursuant to applicable laws, regulations, tariffs or 
agreements.  Provider shall timely comply with the requirements of this Section  
regardless of whether or not it has requested or received such reimbursement or 
compensation.  

C. The City shall provide at least 30 days written notice of the time by which the Provider 
must remove, relocate, change, alter or underground its Facilities.  The City may grant 
extensions upon the Provider’s request.  If a Provider fails to remove, relocate, alter or 
underground any Facility as requested by the City, the Provider shall pay all costs 
incurred by the City due to such failure, including but not limited to costs related to 
project delays.  Upon such failure, the City may cause the Facility to be removed, 
relocated, altered or undergrounded at the Provider’s sole expense and shall use 
qualified personnel or contractors consistent with applicable State and federal safety 
laws and regulations.  Upon receipt of a detailed invoice from the City, the Provider shall 
reimburse the City for the costs the City incurred within thirty (30) Days.  

Section 27. Removal of Unauthorized Facilities.  Within thirty (30) Days following written 
notice from the City or at a later date agreed upon by the parties, any Provider or Person who 
owns, controls or maintains any Facilities within the Public Rights of Way shall, at its own 
expense, remove such Facilities.  A Facility is subject to removal under this Section in the 
following circumstances:   

A.  One (1) year after the expiration or termination of the Provider's Franchise Agreement, 
unless the City has provided written authorization for abandonment in place.  
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B.  Upon abandonment of a Facility within the Public Rights of Way.  A Facility will be 
considered abandoned when it is deactivated, out of service, or not used for its intended 
and authorized purpose for a period of ninety (90) Days or longer.  A Facility will not be 
considered abandoned if it is temporarily out of service during performance of repairs or 
if the Facility is being replaced.  The City shall contact the Provider before concluding 
that a Facility is abandoned.  A Facility may be abandoned in place and not removed if 
the City authorizes such abandonment and non-removal in writing and there is no 
apparent risk to the public safety, health, or welfare.  

C.  If the Facility was Constructed or installed without the appropriate prior authority at the 
time of Construction or installation.   

D.  If the Facility was Constructed or installed at a location not authorized by the Provider's 
Franchise or other legally sufficient permit.  

Section 28. Coordination of Construction Activities.  A Provider is required to make a good 
faith effort to cooperate with the City in coordinating construction activities.  

A.  By January 1 of each year, a Provider shall provide the City with a schedule of their 
known proposed Construction activities in or near or affecting the Right of Way.  

B.  If requested by the City, a Provider shall meet with the City to schedule and coordinate 
Construction in the Public Rights of Way.   

C.  All Construction locations, activities and schedules shall be coordinated, as ordered by 
the City Engineer or designee, to minimize public inconvenience, disruption or damages.  

FRANCHISE AGREEMENTS REQUIRED 

Section 29. Registration, Franchise Application, and Franchise Agreement Required.  

A. Prior to occupying City Public Rights of Way, all Providers shall first register with the City 
pursuant to Section 6, shall file a Franchise Application with the City pursuant to Section 
30 below, and shall enter into a Franchise Agreement with the City.  

B.  Any Person whose Facilities occupy the Public Right of Way, with or without a valid 
Franchise Agreement from the City, must comply with all provisions of this Ordinance, 
specifically including payment of right of way fees pursuant to Section 36.  

Section 30. Franchise Application.  

A. Any Person who desires a Franchise Agreement with the City must first file a Franchise 
application with the City Manager or his or her designee.  The purpose of a Franchise 
Application is to provide the City with necessary information regarding the Provider’s 
Services and Public Right of Way needs.  The Franchise Application shall include, at 
minimum, the following information:  

1. The identity of the applicant.   
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2. A description of the services to be offered or provided by the applicant over its 
Facilities, including an indication of whether the applicant will provide solely 
Cable Service.  

3. Engineering plans, specifications, and a network map in a form customarily used 
by the applicant of the Facilities located or to be located within the Public Rights 
of Way in the City, including the location and route requested for applicant's 
proposed Facilities.   

4. The area or areas of the City the applicant desires to serve and a preliminary 
Construction schedule for build-out to the entire Franchise area, including an 
indication of the number of current customers with the City boundaries.  

5. Information to establish that the applicant has obtained all other governmental 
approvals and permits to construct and operate the Facilities and to offer or 
provide the Service proposed.  

6. An accurate map showing the location of any existing Facilities in the City that 
applicant intends to use or lease.  

B.  Any Provider occupying the Public Rights of Way without a Franchise Agreement as of 
the effective date of this Ordinance shall file a Franchise Application pursuant to this 
Section within forty-five (45) Days of the effective date of this Ordinance.   

Section 32. Determination by the City.  The City shall issue a written preliminary 
determination granting or denying the Franchise application in whole or in part.  If the Franchise 
Application is denied, the written determination shall include the reasons for denial.  The City 
shall evaluate the Franchise Application based upon: the continuing capacity of the Public 
Rights of Way to accommodate the prospective Franchisee’s proposed Facilities; the 
prospective Franchisee’s legal, technical and financial ability to comply with the provisions of 
this Ordinance; and the prospective Franchisee’s compliance with applicable Federal, State and 
local laws, rules, contractual obligations and regulations.  

Section 33. Scope of Franchise Agreement; Effect of Ordinance on Franchise Agreement. 

A.   No Franchise granted pursuant to this Ordinance shall convey any right, title or interest 
in the Public Rights of Way, but shall provide a non-exclusive grant to use and occupy 
the Public Rights of Way for the limited purposes, terms, and conditions provided in the 
Franchise Agreement.   

B. The rights granted by any Franchise Agreement are limited to the right to use the Public 
Rights of Way for the provision of Services as defined herein.  Nothing in the Franchise 
shall be construed to prevent the City from grading, paving, repairing and/or altering any 
Public Rights of Way, constructing, laying down, repairing, relocating or removing City 
infrastructure or establishing any other public work, or improvement of any kind, 
including repairs, replacement or removal of any City infrastructure.  If a Franchisee’s 
Facilities interfere with the Construction, repair, replacement, alteration or removal of 
any Public Rights of Way, public work, City improvement or City infrastructure, except 
those used to provide competing Services, such Facilities shall be removed or relocated 
as provided in this Ordinance, in a manner acceptable to the City and consistent with 
industry standard engineering and safety codes.  
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C. A Franchise Agreement granted hereunder shall at all times comply with the 
requirements of this Ordinance unless this Ordinance expressly authorizes different 
Franchise Agreement terms.  In this Ordinance, such authorization is indicated by the 
introductory phrase, “Unless otherwise specified in a Franchise Agreement…”  In the 
event of a conflict between this Ordinance and a Franchise Agreement which contains 
unauthorized, conflicting terms, this Ordinance shall prevail.   

Section 34. Term of Grant.  Unless otherwise specified in a Franchise Agreement, a Franchise 
granted hereunder shall be in effect for an initial term of five (5) years and may be renewed 
subject to Sections 38 and 39 of this Ordinance.    

Section 35. Franchise Territory.  Unless otherwise specified in a Franchise Agreement, a 
Communications Franchise granted hereunder shall be limited to a specific geographic area of 
the City to be served by the Franchisee and the Public Rights of Way necessary to serve such 
areas and may include the entire City.   

Section 36. Franchise Fee and Right of Way Use Fee.  

A. A Franchise Agreement granted hereunder shall require the Franchisee to pay a 
Franchise Fee in an amount determined by resolution of the City Council.   

B. Every Provider occupying or using the Public Rights of Way without a Franchise 
Agreement, whether or not the Provider owns the Facilities used to provide its Services, 
shall pay a Right of Way Use Fee in the amount of the Franchise Fee determined by 
resolution of the City Council.   

C. If the Provider’s sole use of the Public Right of Way is to place wireless Facilities above 
the ground on existing poles or similar structures in the Public Right of Way and the 
Provider does not install or use lines, wires or cables, a Provider is not required to pay a 
Right of Way use fee or a Franchise fee under this Section. Such a wireless Provider 
must, however, comply with all other applicable requirements of this Ordinance and all 
other applicable City codes, regulations and rules.  Nothing in this Subsection C limits 
the City’s authority to charge reasonable rental or pole attachment rates for the private 
use of City property. 

C.  Unless otherwise specified in a Franchise Agreement, the Franchise fees required by 
this Section shall be paid within thirty (30) Days after the end of each calendar quarter.  
Each payment shall be accompanied by an accounting of gross revenues and a 
calculation of the amount payable.  The Franchisee shall pay interest at the rate of nine 
percent (9%) per year for any payment made after the due date.  

D.  The Franchise Fee or Right of Way use fee required in this Section remains subject to 
all applicable limitations imposed by federal or State statutes.  

Section 37. New Facilities or Services.   

A.  A new Franchise shall be required of any Franchisee who desires to extend or locate its 
Facilities within Public Rights of Way of the City if such Facilities are not included in a 
non-expired, valid Franchise Agreement with the City.  
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B.  A new Franchise shall be required of any Franchisee who desires to provide an 
additional Utility Service, Communication Services or Cable Service which was not 
previously included in a non-expired, valid Franchise Agreement with the City. 

Section 38. Franchise Term Renewals.  Unless otherwise specified in a Franchise 
Agreement, a Franchise, if renewed, shall be renewed in the following manner. 

A. Franchisees who desire to renew a non-expired, valid Franchise under this Ordinance 
shall, not less than one hundred eighty (180) Days before expiration of the current 
Franchise Agreement, file a request for renewal with the City, which shall include the 
following information:  

B. The information required pursuant to Section 30 of this Ordinance.  

C. Any additional information required pursuant to the existing Franchise Agreement 
between the City and the Franchisee.  

D. Any desired amendments to the existing Franchise Agreement, including the desired 
renewal term, provided that such amendments do not violate or conflict with this 
Ordinance.   

 
E. Confirmation that the Franchise does not owe any fines, fees, or unpaid debts to the 

City. 
 
Section 39. Renewal Determinations.  Within ninety (90) Days after receiving a complete 
renewal request, the City shall issue a written determination granting or denying the renewal 
request in whole or in part.  Such renewal shall be for a renewal term or terms to be mutually 
decided on by the parties.  If the renewal request is denied, the written determination shall 
provide the reasons for non-renewal.  The City shall evaluate the renewal based upon the 
capacity of the Rights of Way to accommodate the Franchisee’s Facilities; the Franchisee’s 
legal, technical and financial ability to comply with the provisions of this Ordinance; and 
Franchisee’s compliance with any applicable federal, State and local laws, contractual 
obligations, rules, or regulations.   

Section 40. Obligation to Cure As a Condition of Renewal.  The City shall not renew a 
Franchise Agreement unless the Franchise has cured any violations or defaults in the 
Franchisee’s performance of the Franchise Agreement, or of the requirements of this Ordinance 
or has provided the City with a City-approved plan detailing the corrective action to be taken. 

Section 41. Assignments or Transfers of Franchise.  A Franchise granted under this 
Ordinance may not be directly or indirectly transferred, assigned or disposed of by sale, lease, 
merger, consolidation or by other act of the Franchisee, by operation of law or otherwise, 
without the prior written consent of the City.  City consent conditions may include, but shall not 
be limited to: 

A.  The Franchisee and the proposed assignee or transferee of the Franchise shall agree in 
writing to assume and abide by all of the provisions of the Franchise Agreement.  

B.  No transfer shall be approved unless the City determines the assignee or transferee has 
the legal, technical and financial ability to comply with the provisions of this Ordinance 
and applicable Federal, State and local laws, rules, regulations. 
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C.  Unless otherwise specified in an unexpired, valid Franchise Agreement, the Franchisee 
shall reimburse the City for all direct and indirect fees, costs, and expenses reasonably 
incurred by the City in considering a request to transfer or assign a Franchise.  

D.  Any transfer or assignment of a Franchise, system or integral part of a system without 
prior City approval or without a valid Franchise Agreement shall be void and is cause for 
revocation of the Franchise.  

Section 42. Termination of Franchise Agreement.  A Franchise Agreement to use or occupy 
Public Rights of Way may be terminated by the City for the following reasons:  

A.  Construction or operation in the City or in the Public Rights of Way without a 
Construction permit.  

B. Construction or operation at an unauthorized location or in violation of City approvals or 
permits.  

C.  Failure to comply with Section 41 herein with respect to sale, transfer or assignment of a 
system or Franchise.  

D.  Misrepresentation by or on behalf of a Franchisee to the City in any Registration request 
or Franchise Application or Franchise renewal request.  

E.  Unauthorized abandonment of Facilities in the Public Rights of Way.     

F.  Failure to relocate or remove Facilities as required in this Ordinance.  

G. Failure to pay taxes, compensation, fees or costs when and as due the City under this 
Ordinance or under an applicable Franchise Agreement.  

H.  Insolvency or bankruptcy of the Franchisee.  

I.  Violation of material provisions of this Ordinance.  

J.  Violation of the material terms of a Franchise Agreement.  

Section 43. Notice and Duty to Cure.  In the event that the City believes that grounds exist for 
termination of a Franchise Agreement, the City shall give the Franchisee written notice of the 
alleged violation and shall provide a short and concise statement of the nature and general facts 
of the violation.  City shall provide the Franchisee a reasonable period of time, not exceeding 
thirty (30) Days, to furnish evidence that:  

A.  Corrective action has been or is being expeditiously pursued to remedy the violation;  

B.  Rebuts the alleged violation; and/or  

C.  Explains why it would be in the public interest to impose a penalty or sanction less than 
termination.  

Section 44. Public Hearing.  In the event that a Franchisee fails to provide evidence 
reasonably satisfactory to the City as provided in Section 43, the City Manager shall refer the 
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alleged violation to the City Council.  The City Council shall provide the Franchisee with 
reasonable notice and a reasonable opportunity to be heard concerning the matter.  

Section 45. Standards for Franchise Termination or Lesser Sanctions.  If persuaded that 
the Franchisee has violated a material provision of this Ordinance or of a Franchise Agreement, 
the City Council may terminate the Franchise or may establish some lesser sanction and cure, 
including but not limited to the assessment of penalties pursuant to Section 60.  In doing so, the 
City Council shall consider the nature, circumstances, extent, and gravity of the violation as 
reflected by one or more of the following factors, whether:  

A.  The violation was egregious.  

B.  Substantial harm resulted.  

C.  The violation was intentional or repeated.  

D.  There is a history of prior violations of the same or other requirements.  

E.  There is a history of overall compliance.  

F.  The violation was voluntarily disclosed, admitted or cured.  

Section 46. Other City Costs.  All Franchisees or Providers shall, within thirty (30) Days after 
City’s written demand therefore, reimburse the City for all reasonable direct and indirect costs 
and expenses incurred by the City in connection with any modification, amendment, renewal or 
transfer of the Franchise or any Franchise Agreement consistent with applicable State and 
federal statutes.  

Section 47. Damage to Provider’s Facilities.  Unless directly caused by the City’s negligent, 
intentional or malicious acts, and at all times limited by Oregon statutory and constitutional tort 
claim limits without exception, the City shall not be liable for any damage or injury to or loss of 
any Facility, property, or Person as a result of or in connection with any City public works, public 
improvements, Construction, excavation, grading, filling, or work of any kind in the Public Rights 
of Way by or on behalf of the City, or for any consequential losses resulting directly or indirectly 
therefrom.  

Section 48. Duty to Provide Information.  

A.  Except in Emergencies, within sixty (60) Days of the City’s written request, a Provider 
shall provide the City with the following:    

1. Information sufficient to demonstrate that Provider has complied with all 
requirements of this Ordinance and any applicable Franchise Agreement, 
including but not limited to the Franchise fee or Right of Way use fee payments 
required by Section 36.  

2. All books, records, maps, and other documents, maintained by the Provider with 
respect to its Facilities within the Public Rights of Way.  
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C.  If the City’s audit or review of the Provider’s books, records and other documents or 
information demonstrates that the Provider has underpaid the applicable Franchise fee 
or the Right of Way use fee by three percent (3%) or more in any one year, the Provider 
shall reimburse the City for the cost of the audit or review, in addition to correcting the 
underpayment and paying any interest or penalties owed.  Any underpayment, including 
any interest or audit cost reimbursement, shall be paid within thirty (30) Days of the 
City’s notice to Provider of such underpayment, or as otherwise specified in a Franchise 
Agreement or other written agreement between the parties.   

Section 49. City Use of Provider’s Services or Facilities.  If the City contracts for the use of a 
Provider’s Facilities, services, installation, or maintenance, and the City provides written 
permission, the Provider may deduct the applicable charges from Franchise fee or Right of Way 
Use Fee payments.  The terms and conditions of the City’s use of such services or facilities 
shall be specified in a written Franchise Agreement or other agreement between the City and 
the Provider.   

Section 50. Compensation for City Property.  If any right is granted by lease, Franchise 
Agreement, or other manner, to use and occupy City Property for the installation of Facilities or 
other infrastructure, the compensation to be paid for such right and use shall be fixed by the City 
through a separate agreement with the Provider.   

Section 51. Cable Franchise.  Cable Service Providers shall be subject to this Ordinance and 
shall also enter into a Cable Franchise Agreement with the City, subject to all applicable 
provisions of State and federal law, including the Cable Act.  

Section 52. Leased Capacity.  A Provider may, without prior City approval, offer or provide 
capacity or bandwidth to its customers by lease, use agreements or otherwise, provided that the 
Provider shall notify the City of the following:  that such lease or use agreement has been 
granted and the type or nature of the use or lease granted.  

Section 53. Insurance.  Unless otherwise specified in a Franchise Agreement, each Provider 
shall, as a condition of the grant, secure and maintain liability insurance policies in amounts and 
types satisfactory to the City which insure both the Provider and the City and its elected and 
appointed officers, officials, agents and employees as additional insured. The liability insurance 
policies required by this Section shall be maintained by the Provider throughout the term of the 
Franchise Agreement, and any such other period of time during which the Provider is operating 
or has Facilities within the Public Rights of Way.  Each Provider shall maintain continuous 
uninterrupted coverage and shall provide such policies upon City’s request.  As an alternative to 
the insurance requirements contained herein, a Provider may provide evidence of self-
insurance, subject to acceptance by the City.  

Section 54. General Indemnification.  Each Franchise Agreement shall include, to the extent 
permitted by law, Franchisee’s express promise to defend, indemnify and hold the City and its 
officers, employees, agents and representatives harmless from and against any and all 
damages, losses and expenses, including reasonable attorneys’ fees and costs of suit or 
defense, arising out of, relating to, resulting from or alleged to arise out of, relate to or result 
from the negligent, careless or wrongful acts, omissions, failures to act or misconduct of the 
Franchisee or its affiliates, officers, employees, agents, contractors or subcontractors in the 
Construction, operation, maintenance, repair or removal of its Facilities or related to the 
Provider’s provision of Services over the Facilities, whether or not such acts or omissions are 
authorized, allowed or prohibited by this Ordinance or by a Franchise Agreement.  
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Section 55. Performance Surety.  Before a Franchise granted pursuant to this Ordinance is 
effective, and as necessary thereafter, the Provider shall provide a performance bond, in form 
and substance acceptable to the City, as security for the full and complete performance of a 
Franchise granted under this Ordinance, including any costs, expenses, damages or loss the 
City pays or incurs because of any failure attributable to the Franchisee to comply with the City 
Code, ordinances, rules, regulations or permits.  This obligation is in addition to the performance 
surety required by Section 23 for Construction of Facilities.  

GENERAL PROVISIONS 

Section 56. Governing Law.  Any Franchise Agreement granted under this Ordinance is 
subject to the provisions of the constitutions and laws of the United States and the State of 
Oregon and the ordinances and Charter of the City.  

Section 57. Written Agreement.  No Franchise Agreement shall be granted hereunder except 
by a writing duly executed by the Franchisee and the City.    

Section 58. Nonexclusive Grant.  No Franchise Agreement granted under this Ordinance shall 
confer any exclusive right, privilege, license or Franchise to occupy or use the Public Rights of 
Way.  

Section 59. Severability and Preemption.  If any article, section, subsection, sentence, 
clause, phrase, term, provision, condition, covenant or portion of this Ordinance is for any 
reason held to be invalid or unenforceable by a court of competent jurisdiction, or is superseded 
by State or federal legislation, rules, regulations or decision, the remainder of the Ordinance 
shall not be affected thereby but shall be deemed as a separate, distinct and independent 
provision, and such holding shall not affect the validity of the remaining portions of the 
Ordinance, and each remaining section, subsection, sentence, clause, phrase, provision, 
condition, covenant and portion of this Ordinance shall be valid and enforceable to the fullest 
extent permitted by law.  In the event that federal or State laws, rules or regulations preempt a 
provision or limit the enforceability of a provision of this Ordinance, then the provision shall be 
read to be preempted only to the extent required by law.  In the event such federal or State law, 
rule, or regulation is subsequently repealed, rescinded, amended or otherwise changed so that 
the provision hereof that had been preempted is no longer preempted, such provision shall 
thereupon return to full force and effect, and shall thereafter be binding, without the requirement 
of further action on the part of the City.  

Section 60. Penalties.  Any Person found guilty of violating, disobeying, omitting, neglecting or 
refusing to comply with any of the provisions of this Ordinance or a valid Franchise Agreement 
shall, pursuant to § 1.10 of the Garibaldi Municipal Code be subject to a penalty of not less than 
Five Hundred Dollars ($500.00) for each offense.  A separate and distinct offense shall be 
deemed committed each day on which a violation occurs.    

Section 61. Other Remedies.  Nothing in this Ordinance shall be construed as limiting any 
judicial remedies that the City may have, at law or in equity, for enforcement of this Ordinance.  

Section 62. Captions.  The captions to sections throughout this Ordinance are intended solely 
to facilitate reading and reference to the sections and provisions contained herein.  Such 
captions shall not affect the meaning or interpretation of this Ordinance.  
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Section 63. Compliance with Laws.  Any Provider under this Ordinance shall comply with all 
federal and State laws and regulations, including regulations of any administrative agency 
thereof, as well as all ordinances, resolutions, rules and regulations of the City heretofore or 
hereafter adopted or established during the entire term of any Franchise granted under this 
Ordinance which relate to the Construction, maintenance and operation of Facilities.  

Section 64. Application to Existing Ordinances and Franchise Agreements.  To the extent 
that this Ordinance is not in conflict with and can be implemented consistent with existing 
ordinances and existing Franchise Agreements, this Ordinance shall apply to all existing 
ordinances and existing Franchise Agreements governing the use of the Public Right of Way for 
Services.  In the event of a conflict between this Ordinance and the terms of a valid, non-expired 
Franchise Agreement adopted after the Effective Date of this Ordinance, the terms of this 
Ordinance shall prevail.  

FIRST READING by the Council this _____ day of __________, 2016. 
SECOND READING by the Council this _____ day of __________, 2016. 
ADOPTED by the Common Council this _____ day of __________, 2016. 
APPROVED by the Mayor this _____ day of __________, 20____ 
 
ATTEST: 
 
 
_________________________________  __________________________________ 
   Recorder 
























