City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
City Manager email: john@ci.garibaldi.or.us

REGULAR COUNCIL MEETING AGENDA NOTES

Monday, March 20, 2017
Council Chambers, Garibaldi City Hall

7:00 P.M. – REGULAR COUNCIL MEETING
I. CALL TO ORDER
Mayor McCarthy should call the regular Council meeting to order.
II. CONSENT CALENDAR.
A.

Approval of Minutes – December 19, 2016, Regular Council Meeting
(PAGES 3 – 6)

B.

Approval of Minutes – January 30, 2017, Regular Council Meeting
(PAGES 7 – 10)

C.

Approval of Minutes – February 6, 2017, Special Council Meeting
(PAGES 11 – 12)

D.

Approval of Minutes – February 13, 2017, Special Council Meeting
(PAGE 13)

E.

Approval of Minute – February 21, 2017, Regular Council Meeting
(PAGES 14 – 15)

If there are any questions about any of the items above, please let me know before someone
makes any motions regarding the consent calendar. If there are no objections to the consent
calendar, I would recommend a MOTION to approve the consent calendar as presented.
Please remember that the consent calendar must be approved by unanimous vote of those
present.
If anything is removed by a Council member, please make a MOTION to approve the consent
calendar with item(s) [note the appropriate letter(s)] removed to new business.
III. PUBLIC COMMENT
There isn’t anything scheduled, but I’ll pass the sign-up sheet around and give it to the
Mayor when the meeting starts.
IV. PRESENTATIONS
Nothing scheduled.
V. CORRESPONDENCE
A.

Charter Communications – Proposed Right of Way/Utility License Ordinance: This
letter (PAGES 16 – 17) is from Charter to the City Council regarding the proposed
Right of Way Management Ordinance. No action is required by council on
correspondence. This matter is discussed in Old Business.
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B.

Sheppard Mullin – Proposed Right of Way: This is different letter (PAGES 18 –
25) from a legal firm representing Charter Communications. Same subject; different
catalog of complaints and threats. Again, this is discussed in Old Business.

VI. COMMUNITY REPORTS
No Items
VII. OLD BUSINESS
A.

Ordinance 325 Governing the Use and Occupation of the Public Right of Way and
Establishing an Application Process, Fees, and Terms for Such Use: After receiving
the letters included in Council Correspondence and forwarding them on to our legal
counsel, we’ve made some changes to the proposed ordinance (PAGES 26 – 44) to
bolster-up the applicability of the ordinance and clarify some of the points made by
Charter. Because this is clearly a complex issue, I’m going to summarize this by saying
that Charter does not like that fact that we are considering this ordinance and they want us
to understand that they don’t like it. I’ve read both letter and the revised ordinance as
drafted by Christy Monson, and my position is the same as it has been; this is not a matter
to be negotiated with Charter Communications or any other utility provider.
The proposed ordinance does not violate any laws; using it in a way that is inconstant with
applicable federal, state or other city laws would violate the law. This ordinance does not
impose new taxes; this ordinance could allow the council to impose new taxes, provided it
doesn’t violate the law. This ordinance is not in lieu of a franchise agreement with a utility
provider; this ordinance creates equitable conditions for utility providers to operate in the
city whether they negotiate a franchise agreement with the city or not. Generally, this
ordinance creates a set of rules that must be followed by all utility providers who operate
within the city’s right of ways.
I’ll try and have Christy Monson available on Monday night if you wish to talk to her about
the concerns expressed by Charter. However, I recommend that council pass this
ordinance. To pass this ordinance, the council will need to follow one of the methods
specified in the city’s charter. The one I recommend is by title only. I would recommend
that a council make a MOTION to adopt Ordinance 325, governing the use and
occupation of the public right of way and establishing an application process, fees
and terms for such use. There will need to be a second, no objection to the passing of
this ordinance by any council member by reading of title only, and it must pass by
unanimous vote of all council members present. So, if there are any objections to passing
this ordinance at this meeting, please state that objection before any motion is made.
While I’d prefer not to, I can read the ordinance in its entirety if requested by a council
member, and then it can be passed unanimously, or I can read it at two different meetings
and a majority of the council can pass it at the second meeting. Let me know if you have
any questions.
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VIII. NEW BUSINESS
A.

Resolution Setting Right of Way Use Fees for All Communications, Cable, Utility Providers
Subject to Ordinance 325 – Right of Way Management Ordinance: This resolution (PAGES
45 – 46) addresses the fees that will need to be set based on the ordinance that you may have
just passed. I can explain any of the tax rates if you like; however, these are the rates we currently
collect from the relevant utilities. No, this does not raise the current franchise tax rates on our
current utility providers.

B.

Council Authorization to Release Interest in Real Property known as Lots 21, 22 and 23,
Block 2, RUSSELL HAWKINS ADDITION, to Tillamook County to Allow for the Public Sale of
Land: The council and I talked about this last year, so Joe and Monty aren’t aware of what this is
about. I’ve included the relevant deed documents in the packet (PAGES 48 – 55) so the
council knows exactly which property we are talking about and what the proposed action is.
This property is located on Hwy 101, between First and Second Streets. The property used to be
the site of a grange hall, and has been a vacant lot for over a decade. We acquired the property
from the county in 2005 at no cost with a restriction that it only be used for parks and recreation
purposes. This means that the city can’t use it for anything else, and significantly limits our
development options for this site. There’s been interest in in the past from individuals who were
interested in purchasing this property for various types of development; however, I’ve had to
explain that it’s not the city’s property to sell. Last year, I discussed this with county staff, and they
informed me that if we give it back to the county they could auction it off for development purposes.
Since the city is currently liable for maintenance of the site, and since it’s a poor location for any
sort of public park, I’d recommend to the council that we give it back to the county for public sale.
If the council agrees, I would recommend a council member make a MOTION to have the city
release its interest in real property described as Lots 21, 22 and 23, of Block 2, Russell
Hawkins Addition, and authorize the Council President and the City Manager to execute
instruments necessary for the purpose of having Tillamook County sell the property at a
public auction. If there are any questions about this let me know during the meeting.

C.

Approval of Council Goals for 2017: I’ve included a draft set of council goals for 2017 based on
the conversation we had last month. There’s a formatted version (PAGES 56 – 58) with
proposed deletions struck through, and additions underlined. There’s a clean version on
(PAGES 59 – 60). If council is satisfied with the draft it can be adopted by a MOTION to
adopt the 2017 Council Goals as presented. If you want anything changed just let me know.

IX. STAFF REPORTS
A.

Legal – Nothing in the packet.

B.

Fire – Nothing in the Packet.

C.

Police – Nothing in the packet.

D.

Public Works – (PAGES 61 – 65).
Also, City Engineer’s report (PAGES 66 – 67)
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E.

Planning and Administrative Reports:
i.

Planning: Blake and I are working on two different conditional use applications at
the moment, and I’m working with the county and state on the county’s Natural
Hazard Mitigation Plan, which is necessary for the city to qualify for FEMA predisaster mitigation funds; something we’ve taken advantage of in the past. I’ll need
to do a little work on this between now and mid-April, and I can report more on this
to council if you have any questions. Also, we’ve got a couple of city Comp Plan
and zoning code amendments that we need to work on before the end of spring. I
can talk about this during the meeting as well.

ii.

Community Hall Remodel: Blake and I are in the process of getting an
engineer/architect firm for the project, and we’ll be coming to the council with a
recommendation on who to pick next month. We’re continuing to work on securing
the loan this month and will report more on this in April.

iii.

Fire Personnel Levy: The process of getting this on the ballot is complete. Other
individuals can provide further information about the political action being taken on
this matter.
I’ll report on some other matters during the meeting.

X. COUNCIL REPORTS
Nothing in the packet.
[I’ve included a three month calendar on (PAGES 68 – 70)]
XI. ADJOURNMENT
No motion is necessary, simply adjourn and state the time for the record.
- ### -
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REGULAR COUNCIL MEETING AGENDA
Monday, March 20, 2017 – 7:00 P.M.
Council Chambers, Garibaldi City Hall, 107 6th Street, Garibaldi, Oregon

REGULAR CITY COUNCIL MEETING
I.
II.

CALL TO ORDER
CONSENT CALENDAR
A.

Approval of Minutes – December 19, 2016, Regular Council
Meeting

B.

Approval of Minutes – January 30, 2017, Regular Council Meeting

C.

Approval of Minutes – February 6, 2017, Special Council Meeting

D.

Approval of Minutes – February 13, 2017, Special Council
Meeting

E.

Approval of Minute – February 21, 2017, Regular Council
Meeting

III.

PUBLIC COMMENT

IV.

PRESENTATION

V.

VI.
VII.

CORRESPONDENCE
A.

Charter Communications – Proposed Right of Way/Utility
License Ordinance

B.

Sheppard Mullin – Proposed Right of Way Ordinance

COMMUNITY REPORTS
OLD BUSINESS
A.

VIII.

Ordinance 325 Governing the Use and Occupation of the Public
Right of Way and Establishing an Application Process, Fees, and
Terms for Such Use

NEW BUSINESS
A.

Resolution Setting Right of Way Use Fees for All
Communications, Cable, Utility Providers Subject to Ordinance
325 – Right of Way Management Ordinance

B.

Council Authorization to Release Interest in Real Property known
as Lots 21, 22 and 23, Block 2, RUSSELL HAWKINS ADDITION,
to Tillamook County to Allow for the Public Sale of Land

C.

Council Goals for 2017
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IX.
X.
XI.

STAFF REPORTS
COUNCIL REPORTS
ADJOURNMENT
+ Supporting documents for this agenda are available at City Hall.
+ This notice has been posted at City Hall, City Reader Board, Post Office, and Library.
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REGULAR GARIBALDI CITY COUNCIL MEETING
Monday, December 19, 2016
Council Chambers, 107 6th Street, Garibaldi, 7:00 P.M.
I.

CALL TO ORDER
Mayor Suzanne McCarthy called to order the regular City Council meeting at
7:00 p.m. Present were Council President Terry Kandle, Council members
Norm Shattuck, Eugene Tish, and Marlene Westerfield, Tillamook County
Sheriff’s Department Lieutenant Jim Horton, Cn Elect Monty Elliot and Jordan
Grice, City Engineer Blake Lettenmaier, City Manager John O’Leary, and
Administrative Assistant II Kylie Poklikuha.

II.

CONSENT CALENDAR
Mayor McCarthy asked if any council member wanted to remove any item
from the Consent Calendar to Old Business. Hearing none, Mayor McCarthy
asked for a motion.
A.

Approval of Minutes – October 17, 2016 Regular Council meeting

B.

Approval of a Resolution Declaring Certain Property Surplus

C. Approval of the Certified Abstract of Election of the Tillamook County
Clerk for the November 8, 2016 General Election
D. Approval of an Agreement with Oregon Infrastructure Finance
Authority for Special Public Works Funds to Construct the Arizona Way
Bridge
MOTION Made by Cn Tish to approve the consent calendar as presented.
Seconded by Cn Shattuck. AYES: McCarthy, Kandle, Tish, Westerfield,
Shattuck. NAYS: None. MOTION PASSED.
III.

PUBLIC COMMENTS
[NONE]

IV.

PRESENTATIONS
[NONE]
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V.

CORRESPONDENCE
Letter from Department of the Navy – Record of Decision for the Northwest
Training and Testing Environmental Impact Statement/Overseas
Environmental Impact Statement: Council acknowledged the receipt of the
letter.

VI.

COMMUNITY REPORT
Tourism Commission Minutes reviewed by council.

VII.

OLD BUSINESS
A. Ordinance Governing the Use and Occupation of the Public Right of Way
Utility Providers in Garibaldi
O’Leary discussed a letter received from Tillamook PUD regarding the
proposed ordinance. The letter expressed their position that a quasigovernment they should be treated differently than a privately-owned utility.
The city attorney will consider the matter and get back to us after further
correspondence with Tillamook PUD. O’Leary recommended postponing the
adoption of the ordnance until January.

VIII.

NEW BUSINESS
[NONE]

IX.

STAFF REPORTS
Legal. None.
Public Works. Lettenmaier reported the Arizona Way Bridge Project is mostly
complete. The asphalt overlay and some additional work is anticipated to be
completed next spring.
Police Department. Lieutenant Horton informed council that the sheriff
department would be providing a report by the fifth of the month in the
future. He noted that Deputy Amos is ranked number 3 academically at the
academy and discussed her schedule after graduation. Horton stated that he is
hopeful that the city will have her “free and clear” by the end of March.
Planning/Admin Department. O’Leary discussed the upcoming Planning
Commission workshop scheduled for tomorrow December 20th. O’Leary
explained that the commission would consider modifications to the residential
zone intended to address issues discussed by Cm Wrabek in previous
correspondence to council. Patrick Wingard from Oregon DLCD, has offered
to provide any relevant data the planning commission might need for free.
O’Leary noted a potential for changing densities after an analysis. O’Leary
also noted that the process involves several steps, and that the council would
review any change proposed by the planning commission prior to the
adoption process.
O’Leary reported Paul Daniels appears to be moving forward with his
apartment development project on Arizona Way, and construction is
anticipated to begin in late winter or early spring.
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O’Leary noted that a conditional use application has been received for an
accessory structure which the planning commission and staff will be
addressing sometime this coming winter.
Tentative flood plain maps as developed by Region 10 FEMA for the City of
Garibaldi have been received by city staff. A review meeting coordinated by
FEMA to discuss the proposed maps had been scheduled for December, and
has been rescheduled due to inclement weather. O’Leary reported that the
proposed map does not reflect significant changes to the city’s current flood
zones; however, FEMA is likely to require increased regulations to the flood
plain management ordinance. There is a pending lawsuit against these
regulations, which will probably delay the adoption process further. O’Leary
reported that he has also been attending the Tillamook County MultiJurisdictional Natural Hazard Mitigation Plan steering committee workshops,
which is relates to the city’s ability to receive funds from FEMA in the future.
He noted the county’s Multi-Jurisdictional Natural Hazard Mitigation Plan
may be finalized around November 2017, pending FEMAs schedule.
Fire Department. O’Leary provided an overview of a recent meeting with
certain council members and fire department staff resulting from new
information that Bay City is no longer interested in forming a regional fire
district with Garibaldi. They may be interested in this option later. O’Leary
reported that during this meeting, the idea of funding a paid fire chief’s
position with a tax levy in the City of Garibaldi was discussed. It was
suggested that the city would ask the voters for $1.70 per $1,000 to fund this
position. This would involve a five-year operating levy, which could be
placed on the ballot this May. If approved, this would take effect in the
2017/2018 fiscal year, and the city may be able to hire a person into the newly
funded position within twelve months. Another option would be to create a
service utility fee, which could be added to the current utility billing process.
Mayor McCarthy noted that if something is not done, fire insurance rates will
increase dramatically. The Mayor asked if the $1.70 would be for the rural
district as well, or just for the City of Garibaldi. O’Leary stated that that
amount discussed was only Garibaldi at this point.
Cn Tish recommended the levy option, stating that it provides stability and is
sustainable. Other fire departments and Garibaldi could evaluate other
options later. Mayor McCarthy reminded council that an operating levy
would need renewed in five years, and O’Leary state that it would be up to
the city and new fire chief to demonstrate the value of the levy to the
community. O’Leary will discuss the requirements for placing this question
on the ballot with the County Clerk It was noted that it would be an
advantage to reevaluate the situation when the levy goes back up to vote in
five years and it would be a chance to make changes as needed. Council
directed O’Leary to move ahead with gathering and reining information
needed to proceed.
X.

COUNCIL REPORTS
Cn Shattuck – Cn Shattuck stated he was very happy with the holiday lights
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put up this year. It was noted that the lights were proved by Tillamook Coast.
Cn Tish – Cn Tish noted that the Port of Garibaldi is working with the Rural
Development Initiative and the Columbia Pacific Economic Development
District on strategies and policy development intended to build Garibaldi’s
local seafood economy. Working together, and with key niche markets, it may
be feasible to improve Garibaldi’s marine-based economy. There appears to be
support for public policy development in these areas, as some of the local
fishermen are involved the current process and appear to be gravitating
toward the concept. Cn Tish noted that it is important for the council to be
aware that the port’s businesses seem to be approaching this issue with a
positive and progressive attitude. The Port Commission also appear to be
supportive of it, and Tish noted that the Garibaldi City Council has already
passed a resolution expressing its support for the concept. Cn Tish noted the
resolution number and date it was passed.
Mayor McCarthy – Questioned when the new Ordinance Enforcement person
would start. O’Leary noted that Mats Jonsson has already begun and would
report more to the council at a later date.
Cn Westerfield – None.
XI.

ADJOURNMENT
Mayor McCarthy adjourned the meeting at 7:53 p.m.

Suzanne McCarthy, Mayor
ATTEST:

John O’Leary, City Manager
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REGULAR GARIBALDI CITY COUNCIL MEETING
Monday, January 30, 2017
Council Chambers, 107 6th Street, Garibaldi, 7:00 P.M.
I.

NEW COUNCIL MEMBERS – OATH OF OFFICE

Judge Joel Stevens administered the Oath of Office to Mayor Elect Suzanne
McCarthy and Council Members Elect Monty Elliott and Jordan Grice.
II.

II.

CALL TO ORDER
Mayor Suzanne McCarthy called to order the regular City Council meeting at
7:00 p.m. Present were Council members Monty Elliott, Jordan Grice, Eugene
Tish, City Engineer Blake Lettenmaier, City Manager John O’Leary,
Administrative Assistant 2 Kylie Poklikuha, Mandee Baye (Year of Wellness),
Paul Mayera, David McCall (Tillamook County Democrats), Robin Smith
(Charter), Heather White (Year of Wellness), Tillamook County Sheriff’s
Department Lieutenant Jim Horton, Deputy Amos and Deputy Berger, and
Tillamook County Justice of the Peace Joel Stevens. Cn Shattuck was excused.
CONSENT CALENDAR
Mayor McCarthy asked if any council member wanted to remove any item
from the Consent Calendar to Old Business. Hearing none, Mayor McCarthy
asked for a motion.
A. Approval of 2017 SCA Grant Agreement No. 31754 for the purpose of
paving 5th Street from Hwy 101 to Cypress Ave.
B. Approval of Fiscal Year 2017-2018 Budget Calendar.
MOTION Made by Cn Tish to approve the consent calendar as presented.
Seconded by Cn Elliott. AYES: Elliot, Grice, McCarthy, Tish. NAYS: None.
MOTION PASSED.

III.

PUBLIC COMMENTS
[None]

IV.

PRESENTATIONS
Year of Wellness – Tillamook County, Mandee Baye and Heather White
Presentation given by Baye and White on Tillamook County’s efforts to reduce
access to tobacco, the leading cause of death in the county. Their stated goal is
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to have all tobacco banned on County and City owned property.
Tillamook County Democrats – David McCall
McCall, representing the Democratic Party of Tillamook County, encouraged
the city to pass a resolution stating that the City of Garibaldi does not condone
hate speech, bullying, or discrimination. Council discussed the draft
resolution.
MOTION Made by Cn Tish to adopt a Resolution Recognizing the Right of
All Lawful and Law Abiding Residents and Visitors in The City of
Garibaldi to Be Treated with Respect and Dignity as presented by Cn Tish.
Seconded by Cn Grice. AYES: Elliot, Grice, McCarthy, Tish. NAYS: None.
MOTION PASSED.
V.

CORRESPONDENCE
[NONE]

VI.

COMMUNITY REPORT
Emergency Response Plan – Terry Kandle
Kandle provided an update on the Emergency Response Plan, noting the
storage site on the hill is stocked with emergency and Red Cross supplies.
Kandle stressed the need for a CERT team and increased public interest. He
then introduced Paul Aida, a new resident interested in volunteering. A short
discussion followed.
MOTION Made by Cn Tish to appoint Terry Kandle the Emergency Plan
Manger. Seconded by Cn Grice. AYES: Elliot, Grice, McCarthy, Tish. NAYS:
None. MOTION PASSED.

VII.

OLD BUSINESS
Charter Cable representative Robin Smith expressed various issues with the
proposed Right of Way ordinance, including her perception that it conflicts
with the current agreement. Cn Tish explained that the ordinance would not
impose any new taxes at this time, establishes control of the Right of Ways
and would be governed by applicable law as set forth by the city attorneys.
Council discussed quasi-government utility companies, such as Tillamook
PUD, which will be allowed more latitude as it is a publicly owned utility.
Negotiations will continue to be done with all franchises. O’Leary stated that
the ordinance is a foundation for negotiating franchise agreements. O’Leary
noted that he’d be bringing this matter to council at a future date.

VIII.

NEW BUSINESS
A. O’Leary requested a motion for the purchase of used equipment for
public works.
MOTION Made by Cn Tish to Approval the Resolution Making a Specific
Exemption to the Competitive Bid Requirements of Garibaldi Municipal
Code Section 3.10. Public Contracts, and authorizing staff to purchase a 1990
Ford Camel Hydro-Cleaning Vehicle TSR as amended by adding the word
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equipment to the section 4. Seconded by Cn Grice. AYES: Elliot, Grice,
McCarthy, Tish. NAYS: None. MOTION PASSED.
B. Election of Council President / Vice President
Cn Grice nominated Cn Tish for Council President. Cn Tish nominated Cn
Grice for Council Vice President.
MOTION Made by Cn Elliott to appoint Cn Tish to the position of Council
President and to appoint Cn Grice to the position of Council Vice President.
Seconded by Cn Tish. AYES: Elliot, Grice, McCarthy, Tish. NAYS: None.
Motion passed.
C. Mayor McCarthy made the following appointments:
a. McCarthy — Police Department
b. Shattuck — Public Works liaison
c. Grice — Fire liaison
d. Elliot — Planning liaison
e. Tish — Port liaison
f. Shattuck — Sewer Discount committee
g. McCarthy— Sewer Discount committee
IX.

STAFF REPORTS
Legal. None.
Public Works. Lettenmaier reported the Arizona Way Bridge Project is done.
Written report presented to council. No discussion.
Police Department. O’Leary introduced Deputy Kate Amos, the new contract
deputy assigned to Garibaldi. A short discussion followed.
Planning/Admin Department. O’Leary discussed upcoming conditional use
applications, the Comp Plan amendment to accommodate the Salmonberry
Trail Intergovernmental Agency Concept Plan, and the December planning
commission workshop, where the commission considered certain changes to
the R1 zone. Staff will meet with Patrick Wingard, of Oregon Department of
Land Conservation and Development, to discuss increases in parking and
buffer space in the R1 zones.
O’Leary provided an update on Tillamook Bay Seafood, a new company
started by Jeremy Coon at the Port of Garibaldi. A conditional use application
will be submitted soon for his new 7,000 sq. foot manufactured building,
which is to be installed at the end of Commercial Avenue. O’Leary noted that
land is at a premium at the Port so a parking overlay zone is very important
and will require a zoning and comp plan amendment.
O’Leary went on to report that Toby Taylor has been issued his last land use
permit for Phase 1 for Arborview Heights and Taylor is to begin Phase 2 and 3
in the next few months.
O’Leary reported that the community hall remodel project is now a priority
and the budget has been inflated to include the entire block being updated
simultaneously. Sidewalks will be added and the parking lot paved. O’Leary
noted that loans rates are currently low and he would like to lock the interest
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rate in now.
Council discussed possible dates for the Council Goal Setting Workshop and
Special Resolution meeting.
Fire Department. Fire Chief Levy O’Leary discussed the wording of the levy
ballot title noting that the levy amount would be $1.35/$1,000 assessed value,
not real market, for a $75,000 salary position. Cn Grice informed the council
that they have started a PAC and will continue to educate people so they
understand that the loss of the fire department would increase homeowner’s
insurance dramatically, but without the benefits of fire protection.
X.

COUNCIL REPORTS
Cn Tish – Reviewed the burn barrel ordinance but recommended making the
ordinances better known and followed. O’Leary reported on the issue and
suggested a variety of ways to convey the information. O’Leary will provide a
copy of the current permit at the next council meeting. Discussion.
Cn Grice – None.
Mayor McCarthy – None.
Cn Elliot – None.

XI.

ADJOURNMENT
Mayor McCarthy adjourned the meeting at 8:29 p.m.

Suzanne McCarthy, Mayor
ATTEST:

John O’Leary, City Manager
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SPECIAL GARIBALDI CITY COUNCIL MEETING
2017 GOAL SETTING WORKSHOP
Monday, February 6, 2017
Council Chambers, 107 6th Street, Garibaldi, 7:00 P.M.
I.

CALL TO ORDER
Mayor Suzanne McCarthy called to order the special City Council meeting at
7:00 p.m. Present were Council President Eugene Tish, Council members
Monty Elliott, Jordan Grice and Norm Shattuck, Fire Chief Jay Marugg, City
Manager John O’Leary, Administrative Assistant 2 Kylie Poklikuha.
NO DECISIONS WERE MADE IN THIS MEETING.

II.

OLD BUSINESS
A. Approval of a Resolution Calling for an Election and Referring to the
Voters a Measure Imposing a 5-Year Local Option Levy to Fund One FullTime Fire Chief and Adopting a Ballot Title
Council members Tish and Elliott questioned the levy amount and expressed
concern over limiting the use of the funds. Council considered various
options. Mayor McCarthy stressed the benefits of transparency, noting voters
are simply being asked for a paid fire chief and nothing more. Council
discussed the precise wording of the resolution and efforts to educate voters.
Chief Marugg informed the council that if the levy passes the earliest possible
hire date would be in fall. Marugg then emphasized that any longer than that
he could not guarantee he would remain Chief. Council requested O’Leary to
reword the resolution and bring it back council.

III.

NEW BUSINESS
A.

Goal Setting

The Council and staff discussed the City’s established goals for 2016 and
future goals for 2017. Topics included tourism shoulder and off season
promotion, improvements to the city’s community meeting spaces, and the
disposition of current and previous goals of the City. City Manager John
O’Leary will draft a goal document based on the topics discussed. The draft
document will be presented to Council at the next available meeting.
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XI.

ADJOURNMENT
Mayor McCarthy adjourned the meeting at 9:23 p.m.

Suzanne McCarthy, Mayor
ATTEST:

John O’Leary, City Manager
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P.O. Box 708 / 107
Garibaldi, OR 97118
Phone: (503) 322-3327
Fax: (503) 322-3737
Email: city@ci.garibaldi.or.us
Website: www.ci.garibald.or.us
6th Street

The City of Garibaldi is an equal opportunity employer and provider

SPECIAL GARIBALDI CITY COUNCIL MEETING
Monday, February 13, 2017
Council Chambers, 107 6th Street, Garibaldi, 7:00 P.M.
I.

II.

CALL TO ORDER
Mayor Suzanne McCarthy called to order the Special City Council meeting at
7:00 p.m. Present were Council President Eugene Tish, Council members
Monty Elliott, Jordan Grice and Norm Shattuck, and City Manager John
O’Leary.
OLD BUSINESS
A. Approval of a Resolution Calling for an Election and Referring to the
Voters a Measure Imposing a 5-Year Local Option Levy to Fund One or More
Paid Fire Department Positions and Adopting a Ballot Title
MOTION Made by Cn Tish to approve the resolution presented. Seconded
by Cn Shattuck. AYES: Elliott, Grice, McCarthy, Tish, Shattuck. NAYS:
None. MOTION PASSED.

III.

ADJOURNMENT
Mayor McCarthy adjourned the meeting at 7:03 p.m.

Suzanne McCarthy, Mayor
ATTEST:

John O’Leary, City Manager
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P.O. Box 708 / 107
Garibaldi, OR 97118
Phone: (503) 322-3327
Fax: (503) 322-3737
Email: city@ci.garibaldi.or.us
Website: www.ci.garibald.or.us
6th Street

The City of Garibaldi is an equal opportunity employer and provider

REGULAR GARIBALDI CITY COUNCIL MEETING
Monday, February 21, 2017
Council Chambers, 107 6th Street, Garibaldi, 7:00 P.M.
I.

II.

CALL TO ORDER
Mayor Suzanne McCarthy called to order the regular City Council meeting at
7:00 p.m. Present were Council President Eugene Tish, Council members
Monty Elliot, Jordan Grice, and Norm Shattuck, Sheriff Deputy Amos, Lee
Godfrey (Godfrey’s General Store and Liquor), Randy Moore (Wave
Broadband), Fire Chief Jay Marugg, City Engineer Blake Lettenmaier, City
Manager John O’Leary, Assistant City Recorder Kylie Poklikuha.
CONSENT CALENDAR
[NONE]

III.

PUBLIC COMMENS
[NONE]

IV.

PRESENTATIONS
Wave Broadband - Randy Moore
Moore introduced himself and discussed the upcoming project of bringing
fiber optics through garibaldi from Nedonna to Hwy 6. He will closely work
with local cities and public works departments. 100% underground and most
of the work is directional boring and vaults that are buried. Deadline is
Thanksgiving. They will focus on commercial sector sales first once the
backbone has been installed.

V.

CORRESPONDENCE
[NONE]

VI.

COMMUNITY REPORT
[NONE]

VII.

OLD BUSINESS
[NONE]

VIII.

NEW BUSINESS
A.

Application for Change of Liquor License – Lee Godfrey
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14

MOTION Made by Cn Tish to approve an application by Lee Godfrey to the
OLCC for a New Outlet to sell beer and wine in addition to his current
status as an agency allowed to sell liquor. Seconded by Cn Shattuck. AYES:
Elliott, Grice, McCarthy, Shattuck, Tish. NAYS: None. Motion passed.
IX.

STAFF REPORTS
Legal. None.
Public Works. Report provided in packet. No discussion.
Police Department. Deputy Amos reported on several ordinance violations and
noted that the night shift has been very slow.
Planning/Admin Department. O’Leary updated council on the conditional use
application scheduled for next week, and noted there will be another one in
March. The office has been very busy with have multiple land use issues as
well as it being budget season. Draft goals will go out soon.
Engineering Department-Community Hall. O’Leary noted that the
architectural/engineering RFP will be sent out by March 1st.
Fire Department. Chief Marugg commented the impact on services this
summer due to the solar eclipse on August 21st this year and the drastic
increase in tourists during the event.

X.

COUNCIL REPORTS
Cn Elliot – None.
Cn Grice – None.
Mayor McCarthy – None.
Cn Shattuck – None.
Cn Tish – None.

XI.

ADJOURNMENT
Mayor McCarthy adjourned the meeting at 7:18 p.m.

Suzanne McCarthy, Mayor
ATTEST:

John O’Leary, City Manager
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Charter
COMMUNICATIONS

March 1, 2017
Members of the Garibaldi City Council
City of Garibaldi
PO Box 708
Garibaldi, OR 97118

Re:

Proposed Right of Way/Utility License Ordinance

Dear Members of the City Council:
Thank you for giving Charter Communications ("Charter") the opportunity to comment on the City's
proposed ordinance establishing license and fee requirements for utility providers using the public
rights-of-way ("Ordinance")_ The Ordinance appears designed to circumvent and/or undermine
Charter's important and federally protected cable franchise renewal rights, and to impose significant
new taxes on City reSidents, which we believe is unwarranted and unlawful, as explained below and in
the attached analysis from our legal counsel. Charter respectfully urges the Council to withdraw the
Ordinance and take no further action on it, unless it is amended to comply with state and federal law
as proposed in the enclosed, revised version_
As you know, Charter and the City are engaged in the franchise renewal process underfederallaw.
Federal law provides Charter important substantive and due process protections related to the renewal
of its franchise, and requires either that a renewal be negotiated between the parties or granted or
denied pursuant to the very specific procedures set out in the Cable Act. The City cannot establish,
unilaterally, franchise renewal terms or procedures that would violate Charter's federal rights. It is not
clear if the City seeks to subvert this federal process in the Ordinance. But, to the extent the Ordinance
includes provisions that purport to control the procedures for Charter's cable franchise renewal or
dictate, unilaterally, the substantive terms of Charter's renewal, those provisions would be unlawful and
preempted by federal law.
It is also not clear whether the City intends to require Charter to apply for a franchise for each of its
Internet, phone, or video services, or all three. Nor is it clear whether the City intends to collect new
taxes from Charter's customers who receive those services, or even what the amount of the tax would
be. What is clear, however, is the Ordinance would impose a substantial tax on important
communications services purchased by City residents, over and above any reasonable amounts needed
to recover the City's regulatory costs. Any such tax would be unlawful under state and federal law,
would directly conflict with the rights granted to Charter under its franchise with the City and by the
federal Cable Act, and would, therefore, be unenforceable against Charter customers.
Assuming arguendo that the City were to proceed with a 5% tax on Charter's cable service and a 7% tax
on each of Charter's other services despite these legal infirmities, Charter's customers who subscribe to
Internet, phone, and video service would be required to pay roughly $10 every month in City-imposed
taxes. Charter would have no choice but to pass that considerable tax on to its customers, listing it as a
line item on their bills and identifying the City as the source ofthe tax.

BBB.GET.CHARTER
www.charter.com
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The Ordinance's double-digit per-customer tax would far exceed any amount needed to recover the
City's regulatory costs. Indeed, Charter's 5% franchise fee on its cable service-the maximum fee
permitted by federal law-already fully compensates the City for the regulatory costs associated with
Charter's facilities installed in the City's right-of-way. Charter's provision of other services using the
same cable system-including its Internet and voice services-does not impose any additional or new
burdens on the right-of-way in order for the Council to justify the proposed Ordinance. It is, therefore,
unlawful and unfair to saddle Charter's customers with new taxes when the City is already fully
reimbursed for Charter's use of the right-of-way by its 5% franchise fee.
Far from compensating the City's residents, a new Internet tax would harm Garibaldi residents who rely
on Internet service for work, school, and all manner of information critical to their daily lives. Federal
and state authorities agree that broadband enhances economic development and public safety,
improves health care and educational opportunities, and improves quality of life, particularly in rural
areas. As a result, and to promote infrastructure investment and broadband adoption, both the
Congress and Oregon legislature have prohibited new taxes on Internet access services. We believe the
City's proposed license fee violates these prohibitions, as detailed in the attached letter from Charter's
counsel. Rather than focusing resources on legal disputes, however, we believe the City and Charter
should work together to promote investment in faster broadband speeds and adoption of Internet
services without burdening residents with new and unwarranted taxes.

u.s.

Finally, it is not clear if the City intends to impose new franchise requirements and regulations on
Charter's use of the right-of-way, either in lieu of or in addition to the requirements the parties
negotiated as part of Charter's existing franchise, or as a means to establish, unilaterally, franchise
renewal terms without giving Charter a seat at the negotiating table. As a practical matter, the City
could not require Charter to comply with different right-of-way regulations on a service-by-service basis
where Charter's services use the same cable system facilities. Charter's negotiated franchise agreement
already comprehensively regulates Charter's use of the right of way for those facilities and, as a matter
of contract and constitutional law, controls over any inconsistent ordinances or regulations
subsequently adopted by the City. Nor could the City prohibit Charter from providing
telecommunications over its cable system without first obtaining a franchise under the Ordinance, deny
Charter's cable franchise renewal on the basis of its refusal to obtain separate franchises under the
Ordinance, or attempt to impose franchise renewal terms unilaterally via the Ordinance. All of those
actions would violate federal law and Charter's due process rights. Charter intends to avail itself of its
federal, state, and local rights and does not waive them.
After considering the significant negative financial impact of the Ordinance on its residents, the burden
it would place on their access to important communications services, and the legal deficiencies
identified in the attached letter, we hope the City reconsiders the Ordinance and withdraws it, or
modifies it to exclude franchised cable operators and their services from its scope. We welcome the
opportunity to discuss ways to promote the deployment of faster broadband speeds and the adoption
of broadband service throughout the community.

S~L
Robin Smith
Y
Senior Manager of Government Affairs
Charter Communications

888.GET.CHARTER

www.charter.com
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Sheppard, Mullin, Richter & Hampton LLP
2099 Pennsylvania Avenue, NW, Suite 100
Washington, D.C. 20006-6801
202.747.1900 main
202.747.1901 fax
www.sheppardmullin.com
J. Aaron George
202.747.2196 direct
ageorge@sheppardmullin.com

March 2, 2017
File Number: 36EX-219155

VIA E-MAIL
John O’Leary
City of Garibaldi
PO Box 708
Garibaldi, OR 97118
Re:

Proposed Right-of-Way Ordinance

Dear Mr. O’Leary:
Charter Communications (“Charter”) has asked Sheppard Mullin to address the legality of the
City of Garibaldi’s (“City’s”) proposed ordinance modifying the City Code to establish franchise
requirements and fees for utility and communications facilities constructed in the City’s right-ofway (the “Ordinance”).
The Ordinance purports to require that telecommunications carriers, cable operators, and utility
providers obtain franchises governing the terms and conditions of their occupancy of the rightof-way, and pay a franchise fee compensating the City for the providers’ use of the right-of-way.
But Charter’s existing franchise (“Franchise”) already establishes comprehensive terms and
conditions for Charter’s use of the right-of way. And Charter’s Franchise already guarantees the
City full compensation for its use through a franchise fee set at the federal maximum of 5% of
Charter’s gross revenues from cable service. The City’s proposed Ordinance, as applied to
Charter, does not serve a legitimate regulatory purpose or reimburse the City for new or
additional regulatory costs, nor does it grant Charter any privileges it does not already possess.
Additionally, the City cannot use the Ordinance as a means to establish, unilaterally, franchise
renewal terms without violating federal law, including the federal Cable Act.
As a result, we are left to conclude the Ordinance is designed to impose a tax on consumers for
the purchase of Internet, voice, and video services from Charter. We are also left to conclude
that the proposed Ordinance conflicts with Charter’s Franchise, violates Charter’s federal
renewal rights, and violates state and federal law to the extent it would require Charter to obtain
additional franchises for each of the cable and non-cable services it provides over its cable
system, and pay an additional (and unlawful) fee on each of those services—over and above
the maximum 5% franchise fee on cable service.
I.

The Proposed Ordinance Conflicts with Charter’s Franchise.

As you know, Charter has long operated in the City pursuant to a negotiated Franchise
authorizing Charter “to erect, construct, operate and maintain in, upon, along, across, above,
over and under the Streets . . . any poles, wires, cables, underground conduits, manholes, and
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other conductors and fixtures necessary for the maintenance and operation of [Charter’s] Cable
System.” Franchise § 2.1. Charter continues to operate lawfully under its Franchise pending
renewal under Section 626 of the federal Cable Act.
Charter’s Cable System is capable of providing many communications services in addition to
cable service, including voice over Internet Protocol (“VoIP”), broadband Internet access, and
other advanced services to residents and businesses in the City. These services use the same
facilities in the right-of-way as Charter’s cable service, and do not impose any additional burden
on the public’s right-of-way. All of Charter’s work in the right-of-way thus relates to the
construction, operation, and maintenance of its Cable System. In recognition of this fact, the
Franchise expressly acknowledges Charter’s broad right to operate the Cable System, without
limitations with respect to the services offered over it. See id. (“Nothing in this Franchise shall
be construed to prohibit [Charter] from offering service over its Cable System that is not
prohibited by federal, State or local law.”). The Franchise also fully compensates the City for
Charter’s occupancy of the right-of-way by including a franchise fee of 5% on Charter’s gross
revenues from cable service. Id. § 10.1.
The Ordinance, as currently drafted, runs headlong into Charter’s Franchise. Charter and the
City already have determined by contract comprehensive terms and conditions under which
Charter is permitted to occupy the rights-of-way for the construction and operation of its Cable
System, which would directly conflict with the City’s proposed Ordinance. Compare Franchise
§§ 2.2 & 3.1 (term and process for renewal), 4 (insurance/indemnity), 7 & 8 (construction and
maintenance standards, repair obligations, location of facilities), 10 (franchise fee), 11
(assignments). 14 (enforcement and revocation) to Ordinance §§ 5-8 (registration), 9-23
(construction and repair obligations), 24-28 (location of facilities), 29-55 (specifying terms of
franchise agreements, including franchise fee, renewal provisions, transfer provisions,
revocation procedure, enforcement process, and insurance and indemnification requirements).
Additionally, the Ordinance purports to require entities, including providers of cable service,
communication, data transmission, or telecommunication service, to obtain multiple franchises
prior to occupying the public rights-of-way. Ordinance §§ 5-8, 37 & 51. But the Franchise
already grants Charter the right to occupy the public right-of-way to construct, maintain, and
operate its Cable System. Franchise § 2.1. The Franchise also already provides ample
consideration to the City for that right. Id. § 10.1. Requiring Charter to apply for and obtain
multiple franchises to construct and operate its Cable System, and to pay fees on lawful
services provided over it creates a direct conflict with Charter’s Franchise. Compare Franchise
§§ 2.1 & 10.1 to Ordinance §§ 5-8 (Registration Requirement) and 29-55 (Franchise
Agreements Required).1
1

Even if the City were able to require a separate telecommunications franchise for the same Cable
System that already occupies the right-of-way, that franchise could not contain any provisions that are
inconsistent with the federal Cable Act or in conflict with Charter’s Franchise. The Cable Act necessarily
would preempt any such provisions. See 47 U.S.C. § 556(c). Otherwise local franchising authorities
(“LFAs”) could sidestep the Cable Act’s procedural and substantive requirements—including the franchise
fee cap and its carefully prescribed process for the renewal of cable franchises—by requiring a separate
non-Cable Act franchise for the same cable system. The Cable Act cannot be nullified so easily.
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Where these conflicts exist between the Franchise and the Ordinance, the parties’ contractual
terms supersede the different and conflicting terms the City seeks to impose by Ordinance. The
Franchise is a contract between the City and Charter and cannot be modified by the City
unilaterally without violating, among other laws, the Contracts Clauses in Article 1 of the U.S.
Constitution and Section 21 of the Oregon Constitution. Thus, despite its attempt to circumvent
these constitutional requirements, the Ordinance cannot “prevail” over an existing franchise.
See § 64.
II.

The City Cannot Use The Ordinance To Establish, Unilaterally, Franchise Renewal
Terms.

As you know, Charter has invoked the federal franchise renewal procedures under Section 626
of the Cable Act. The formal renewal process as described in federal law is intended to protect
cable operators’ reasonable expectations for a renewal of their franchises. See, e.g., East.
Telecom Corp. v. Borough of East Conemaugh, 872 F.2d 30, 35 (3d Cir. 1989) (Cable Act
“establishes a significant federal law property expectation in the renewal of [a cable operator’s]
franchise”).
The Cable Act thus enshrines Charter’s due process rights associated with the renewal of its
cable franchise. The City cannot undercut Charter’s rights through an ordinance purporting to
dictate unilaterally the terms of Charter’s renewal franchise.
One of the principal problems the Cable Act was designed to redress was franchising
authorities’ propensity to squeeze uneconomic concessions out of cable operators (and, by
extension, their customers), and to condition franchise awards on payment of excessive fees,
particularly at renewal time. The legislative history of the Act describes the standards and
procedures governing the franchise process as “the heart” of the Cable Act. H.R. Rep. No. 98934, 98th Cong., 2d Sess. (“1984 House Report”) at 25. In particular, the Act sought to provide
“stability and certainty” at renewal time, 1984 House Report at 22, by establishing “procedures
and standards to protect the cable operator from unfair renewal practices.” 130 Cong. Rec.
H10427, H10436 (Oct. 1, 1984) (statement of Rep. Wirth). The legislative history explains that
the Act’s renewal provisions “establish a process which protects the cable operator against an
unfair denial of renewal by the franchising authority. It is intended that a cable operator whose
past performance and proposal for future performance meet the standards established by this
section be granted renewal. This protection is intended to encourage investment by the cable
operator at the time of the initial franchise and during the franchise term.” 1984 House Report
at 72.
The Cable Act requires franchising authorities either to negotiate informal franchise renewal
terms, or follow very specific formal renewal procedures. 47 U.S.C. § 546. The Cable Act’s
informal and formal procedures make clear that it is the cable operator’s responsibility “to
provide those facilities and services which can be shown to be in the interests of the community
to receive in view of the costs thereof.” 1984 House Report at 74; see also 47 U.S.C. § 546.
These procedures allow cable operators to design an adequate system and set of services that
balance community needs and interests with the economic and financial realities of providing
them. They also prevent franchising authorities from dictating infeasible or otherwise

20

John O’Leary
March 2, 2017
Page 4

unreasonable renewal terms by, for example, adopting unilateral ordinances, limiting their ability
to accept an informal proposal unless it satisfies substantive requirements of a codified
ordinance, or otherwise attempting to preempt the cable operator’s determination of what
constitutes a reasonable proposal to meet the community’s needs and interests. See, e.g.,
Birmingham Cable Commc’ns, Inc. v. City of Birmingham, 1989 WL 253850 (N.D. Al. 1989) (city
enjoined from “enforcing or applying” an ordinance dictating the content of a renewal proposal);
Time Warner Ent’mt Co. L.P. v. Briggs, 1993 WL 23710 (D. Ma. 1993) (striking various local
laws imposing substantive requirements on a cable operator during the renewal process).
Nor may the City delay, impede, or refuse to issue Charter a renewal franchise pending final
action on the Ordinance. And, even if the City were to adopt the Ordinance, it could not
withhold Charter’s franchise renewal on the basis that Charter refused to obtain multiple
franchises or pay multiple fees on the services provided over its Cable System. The cable
franchising process is separate and distinct from, and cannot be made contingent upon, the
City’s effort to regulate other utility and telecommunications services. Indeed, the City must
grant a renewal franchise unless it finds, after following the Cable Act’s renewal procedures, the
existence of narrowly circumscribed grounds for nonrenewal. 47 U.S.C. § 546.
The Act specifically prohibits the City from denying Charter’s franchise renewal or revoking its
franchise authority on the basis that the Cable System is used to provide a telecommunications
service. See 47 U.S.C. § 541(b)(3)(C)(ii) (An LFA “may not order a cable operator or affiliate
thereof – to discontinue the operation of a cable system, to the extent such cable system is
used for the provision of a telecommunications service . . . .”). The Federal Communications
Commission’s (“FCC’s”) controlling interpretations of the Act confirm that LFAs may not “refuse
to award a franchise based on issues related to [telecommunications] services or facilities.”
Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984, First
Report & Order & Further Notice of Proposed Rulemaking, 22 FCC Rcd 5101, 5155 ¶ 121
(2007), aff’d, Alliance for Community Media v. FCC, 529 F.3d 763 (6th Cir. 2008) (“First Section
621 Order”); see also Implementation of Section 621(a)(1) of the Cable Communications Policy
Act of 1984, Second Report & Order, 22 FCC Rcd 19633, 19638 ¶ 17 (2007) (“Second Section
621 Order”) (extending FCC’s interpretation to incumbent operators). The FCC has made clear
that it is “unreasonable for an LFA to refuse to grant a cable franchise to an applicant for
resisting an LFA’s demands for regulatory control over non-cable services or facilities.” First
Section 621 Order, 22 FCC Rcd at 5155 ¶ 121. And it recently reiterated “that LFAs may not
use their franchising authority to regulate non-cable services provided by either an incumbent or
new entrant.” Implementation of Section 621(a)(1) of the Cable Communications Policy Act of
1984, Order on Reconsideration, 30 FCC Rcd 810, 814 ¶ 11 (2015) (“Reconsideration Order”).
III.

Neither Oregon State Law Nor The City’s Charter Authorizes It To Impose A
Privilege Tax On Charter’s Cable Or Non-Cable Services.

It is clear that the fees the City seeks to charge under the Ordinance would far exceed any
regulatory costs it would incur related to Charter’s use of the right-of-way. The City makes no
effort to tie the excessive fees called for by the Ordinance to any actual, verifiable costs. And
while the City intends to impose a separate fee on each of Charter’s services, it expressly
acknowledges that Charter uses the same facilities to provide its services—meaning each
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separate service does not impose any additional burden on the right-of-way that is not already
compensated by the franchise fee Charter already pays pursuant to its Franchise. See
Ordinance § 31.A.2. Because the City’s proposed fees far exceed any reasonable regulatory
costs, they would amount to a revenue-generating privilege tax on Charter’s cable and/or noncable services. Neither state law nor the City’s charter authorizes it to impose such a tax.
The City’s authority to impose a privilege tax must derive either from state law or the City’s
charter. See Jarvill v. City of Eugene, 613 P.2d 1, 8 (Or. 1980). Under certain circumstances,
Oregon state law allows cities to charge telecommunications carriers a privilege tax “for the use
of [city] streets, alleys or highways . . . which may not exceed seven percent of the gross
revenues” derived from “exchange access services.” O.R.S. § 221.515(1)-(2). Oregon statutes
define “exchange access services” as “[t]elephone exchange access lines or channels that
provide access by a consumer or subscriber in this state to the local telecommunications
network . . . .” O.R.S. § 403.105. State law thus does not authorize the City to charge a
privilege tax or other fee on gross revenues received from Charter’s non-exchange services,
such as its cable or Internet access service, for Charter’s use of the City’s streets. See id.; see
also U.S. West Commc’ns, Inc. v. City of Eugene, 81 P.3d 702, 704 (Or. 2003) (confirming
Section 221.515 does not apply to “non-exchange access services”).
Nor does state law give the City authority to impose a privilege tax on Charter’s cable or noncable services based on Charter’s refusal to obtain multiple franchises under the Ordinance.
State law provides the City with very limited authority to impose a privilege tax on certain entities
“only if the entity is operating for a period of 30 days within the city without a franchise from
the city and actually using the streets, alleys or highways, or all of them, in the such city for
other than travel on such streets or highways.” O.R.S. § 221.450 (emphasis added). Section
221.450 does not apply here because Charter is operating its Cable System and using the rightof-way within the City—and compensating the City for that use—pursuant to its Franchise, and
the City may not condition Charter’s franchise renewal on its agreement to pay additional fees
on its non-cable services.
Absent specific authority under state law, the City may not impose a privilege tax on Charter’s
cable or non-cable service (in addition to Charter’s contractual franchise fee) unless voters
authorize such a tax in its charter. See Jarvill, 613 P.2d at 7-8 (“The[] “home rule” provisions [of
the Oregon Constitution] permit the people of a city or town to decide upon the organization of
their government and the scope of its powers under its charter.”). The City’s charter specifies
that it has the “powers that the Constitution, statutes, and common law of the United States and
this state” grant it. Garibaldi Charter § 4. As noted above, state law—and by extension the
City’s charter—nowhere authorizes the City to impose unilaterally a revenue-generating
privilege tax or other fee on Charter’s non-exchange services, such as its cable or Internet
access services, in addition to the franchise fee paid by Charter under its Franchise. The City,
therefore, must first obtain authorization from its residents—via an amended charter—before it
could attempt to impose such a privilege tax on Charter’s cable and non-cable services.
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IV.

State & Federal Law Prohibit Local Taxes On Charter’s Internet Access Service.

Charter uses its Cable System to provide broadband Internet access service to residents of the
City. State law specifies that the City “may not impose, assess, collect, or attempt to collect a
tax on Internet access or the use of Internet access if the tax was not in effect on October 6,
2001.” O.R.S. § 305.822. A tax is “a charge imposed by a governmental entity for the purpose
of generating revenues for governmental purposes.” Similarly, the federal Internet Tax Freedom
Act (“ITFA”) prohibits “taxes on Internet access.” 47 U.S.C. § 151.
Charter’s Franchise does not prohibit or condition Charter’s offering of any lawful service,
including Internet access service, over its Cable System. Charter’s Internet access service uses
the same Cable System as its cable service, imposing no additional burden on the right-of-way.
And Charter already pays the City a 5% franchise fee on its cable service as compensation for
its use of the public right-of-way. Accordingly, the true nature of any additional charge imposed
on Charter’s Internet access service is not accurately characterized as compensation for
Charter’s use of the right-of-way, or any other specific privilege conferred by the City, but rather
reveals itself under the existing record to be imposed solely “for the purpose of generating
revenues for governmental purposes.” Applicable state and federal law prohibit the City’s
imposition of an additional fee on Charter’s Internet access revenues based on its preexisting
Franchise rights. 2
V.

The City May Not Limit or Prohibit Charter’s Use Of Its Cable System To Provide
Cable And/Or Telecommunications Services.

In the event the City adopts the Ordinance, and Charter does not seek additional franchises for
its cable and/or non-cable services, the City may not order Charter to discontinue its provision of
those services. As discussed above, Charter’s Franchise already provides it with the necessary
authority to construct, maintain, and operate its Cable System. Franchise § 2.1. Additionally,
the Cable Act unconditionally prohibits the City from “order[ing] a cable operator or affiliate
thereof—to discontinue the provision of a telecommunications service,” such as Charter’s
Internet access service. 47 U.S.C. § 541(b)(3)(C)(i). 3 In no event may the City order Charter to
discontinue the provision of a cable or telecommunications service over its Cable System.
The Cable Act contains other limitations on the City’s ability to franchise and regulate Charter’s
telecommunications services, and to impose additional fees on those services, notwithstanding
the Oregon Supreme Court’s recent Eugene decision. The Oregon Supreme Court’s analysis of
applicable federal law conflicts with prior federal court and federal agency interpretations of the
same law, and would not be binding on a federal court if the matter were raised there.
Specifically, based on federal precedent, Section 622 of the Cable Act unequivocally
2

The Oregon Supreme Court’s recent decision in City of Eugene v. Comcast of Oregon II, Inc., 359 Or.
528 (Or. 2016), found the ITFA did not apply to the license fee at issue in that case based on different
facts than are present here, including language in the parties’ franchise that does not exist here.

3

Charter notes the Oregon Supreme Court in Eugene did not expressly address the effect of this
limitation, which is not qualified by the “under this subchapter” proviso the Court relied upon in its analysis
of other provisions of Section 621(b)(3).

23

John O’Leary
March 2, 2017
Page 7

establishes the maximum franchise fee that the City may collect for Charter’s use of the rightsof-way for its Cable System, regardless of the services provided over that system. See 47
U.S.C. § 542(b) (“For any twelve-month period, the franchise fees paid by a cable operator with
respect to any cable system shall not exceed 5 percent of such cable operator’s gross
revenues derived in such period from the operation of the cable system to provide cable
services.”) (emphasis added). Charter’s use of the same Cable System to provide non-cable
services “imposes no extra burden on [the City]” and is fully compensated by the franchise fee.
Liberty Cablevision of Puerto Rico, Inc. v. Municipality of Caguas, 417 F.3d 216, 221, 223 (1st
Cir. 2005); see also City of Minneapolis v. Time Warner Cable, Civil. No. 05-994 ADM/AJB,
2005 U.S. Dist. LEXIS 27743 *16-20 (D. Minn. Nov. 10, 2005) (rejecting city’s arguments under
state and federal law that it had authority to impose franchise fees on a cable operator’s
revenues from non-cable service).
The FCC recently underscored that its classification of broadband Internet access as a
“telecommunications service” could not “serve as justification for a state or [LFA] to require a
party with a franchise to operate a ‘cable system’ (as defined in Section 602 of the Act) to obtain
an additional or modified franchise in connection with the provision of broadband Internet
access service, or to pay any new franchising fees in connection with the provision of such
services.” Protecting and Promoting the Open Internet, GN Docket No. 14-28, 2015 WL
1120110, at *131, ¶ 433 n.1285 (Mar. 12, 2015). In doing so, the FCC quoted with approval the
cable industry’s longstanding position, supported by the case law cited above, that “[i]t would be
inappropriate for franchising authorities to require additional franchises, fees, or concessions for
the provision of broadband Internet access service by a provider that already has a franchise,
either through service regulation or claimed regulation of broadband equipment that adds no
appreciable burden to the rights of way.” Id.
Finally, Section 253 of the Communications Act limits the ability of the City to interfere with the
national policy of furthering telecommunications competition by adopting a “legal requirement”
that “prohibit[s] or [has] the effect of prohibiting the ability of any entity to provide any interstate
or intrastate telecommunications service.” 47 U.S.C. § 253(a). Section 253 does not disturb the
City’s limited authority to enact competitively neutral and nondiscriminatory utility taxes or
permitting fees on telecommunications providers that do not meet the definition of a franchise
fee under Section 622. Id. § 253(c). But an additional, extra-compensatory fee on Charter’s
Cable System based on revenues from its non-cable services is not that. If the City were to
attempt to enforce the Ordinance to prohibit Charter from using its Cable System to provide
telecommunications services, it would run afoul of Section 253. Additionally, requiring Charter
to pay multiple fees for the same occupancy of the right-of-way would discriminate against
Charter vis-à-vis competitors who pay only one fee for their occupancy of the right-of-way.
*

*

*

In light of the legal infirmities of the proposed Ordinance, we respectfully suggest that the
parties work together to ensure the Ordinance does not conflict with Charter’s Franchise or
exceed the requirements of state and federal law.
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Sincerely,

J. Aaron George
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
cc:

Robin Smith
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ORDINANCE NO. 325
AN ORDINANCE OF THE CITY OF GARIBALDI, OREGON,
GOVERNING THE USE AND OCCUPATION OF THE PUBLIC RIGHT OF WAY
AND ESTABLISHING AN APPLICATION PROCESS, FEES, AND TERMS FOR SUCH USE
Section 1. Short Title. This Ordinance shall be referred to as the “Right of Way Management
Ordinance.”
Section 2. Jurisdiction and Management of the Public Rights of Way.
A.

The City has jurisdiction and exercises regulatory management authority over all City
Public Rights of Way pursuant to the City Charter and State law. The City’s purpose for
exerting its management authority over the Public Rights of Way is to protect and
efficiently manage the public’s resources and to ensure fair and non-discriminatory
access to the Public Right of Way.

B.

The City has jurisdiction and exercises regulatory management over each Public Right
of Way whether the City has a fee, easement, or other legal interest in the Right of Way.
The City has jurisdiction and regulatory management of each Right of Way whether the
legal interest in the Right of Way was obtained by grant, dedication, prescription,
reservation, condemnation, annexation, foreclosure or other means.

C.

No Person may occupy or encroach on a Public Right of Way without the permission of
the City. The City grants permission to use Rights of Way through Franchise
Agreements and Construction permits.

D.

This exercise of jurisdiction and regulatory management of the City’s Right of Way is a
generally-applicable Ordinance affecting all users and occupiers of the Right of Way.

E.

The City retains the right and privilege to cut or move any Facilities located within the
Public Rights of Way as the City may determine to be necessary, appropriate or useful in
response to a public health or safety Emergency.

F.

The City desires to champion the ready-availability of Communication, Cable, or Utility
services for all its residential and commercial citizens by providing infrastructure and
amenities that make Garibaldi a better place to live and do business. The City is
committed to authorizing the private access and use of the Public Right of Ways for such
services, so long as such use is consistent with and does not unduly burden or interfere
with the principal purpose of the Public Ways, which is to facilitate the free transit of
Persons and goods in commerce.

G.

The City holds the public health, safety, and welfare, as well as such physical assets
such as the Public Right of Way, in trust for all its citizens. The City has a fiduciary
responsibility to assure that any use of City resources, especially its Public Ways,
benefits all its citizens and, where it is deemed appropriate, allows for the recovery of a
fair and reasonable compensation from private entities using public resources.

1 - AN ORDINANCE OF THE CITY OF GARIBALDI, OREGON, GOVERNING THE USE AND
OCCUPATION OF THE PUBLIC RIGHT OF WAY AND ESTABLISHING AN
APPLICATION PROCESS, FEES, AND TERMS FOR SUCH USE

26

H.

If Communications, Cable or Utility Providers make “percentage of gross revenue”
payments, which include only a portion of the Services they provide within the City, then
they are not compensating the City fairly for their private use and enjoyment of public
assets and resources. Such Providers may derive an unfair advantage. Unfair
competition does not foster the City’s desired sociological, technological, industrial, and
commercial business growth. Among the purposes of this chapter is not only the desire
and intent to ensure that the public is properly compensated for the private use of City
resources, but also an objective to ensure that all similarly-situated Providers are treated
equally and fairly in order to foster technological growth and innovation within the City of
Garibaldi.

Section 3. Regulatory Fees and Compensation Not a Tax.
A.

The fees and costs addressed in this Ordinance, and any compensation charged and
paid for regarding the use of the Public Rights of Way addressed in this Ordinance, are
separate from and in addition to any and all other federal, State, local, and City fees,
taxes, or charges as may be levied, imposed, or due from a Provider, its customers or
subscribers, or on account of the lease, sale, delivery, or transmission of Services.

B.

The City has determined that any fee established by this Ordinance is not subject to the
property tax limitations of Article XI, Sections11 and 11b of the Oregon Constitution.
These fees are not imposed on property or property owners.

C.

The fees and costs provided for in this Ordinance are subject to applicable federal and
State laws.

DEFINITIONS
Section 4. Definitions. For the purpose of this Ordinance, the following terms, phrases, words
and their derivations, shall have the meaning given herein. When not inconsistent with the
context of this ordinance, words used in the present tense include the future, words in the plural
number include the singular number, and words in the singular number include the plural
number. The words "shall" and "will" are mandatory and "may" is permissive. Words not
defined herein shall be given the meaning set forth in the Communications Act of 1934, as
amended, the Cable Act, the Cable Television Consumer Protection and Competition Act of
1992, and the Telecommunications Act. If not defined there, the words shall be given their
common and ordinary meaning.
Cable Act - shall mean the Cable Communications Policy Act of 1984, 47 U.S.C. § 521, et seq.
Cable Service - is to be interpreted consistent with federal law and means the one-way
transmission to subscribers of video programming or other programming service and subscriber
interaction, if any, required for the selection or use of such video programming or other
programming service.
Cable Service Provider - means any Person providing Cable Service. For the purpose of this
Ordinance, Cable Service Providers are also “Providers”.
City - means the City of Garibaldi, an Oregon municipal corporation, and individuals authorized
to act on the City’s behalf.
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City Council - means the elected governing body of the City of Garibaldi, Oregon.
City Engineer - means a person who represents the City, as designated and by the City
Manager or City Council, who has authority to review and approve certain work performed in the
Public Right of Way as described in this ordinance.
Control - means actual working control in whatever manner exercised.
City Property - means and includes all real property owned by the City and all property held in
a proprietary capacity by the City but does not include Public Rights of Way and Utility
Easements as defined herein.
Communications Service Provider - means any Person providing Communications Services
and includes, but is not limited to: every Person who directly or indirectly owns, controls,
operates or manages Communications Facilities within the City. For the purpose of this
Ordinance, Communications Service Providers are also “Providers”.
Communications Service(s) - any service provided for the purpose of transmission of
information including, but not limited to voice, video, or data, without regard to the transmission
protocol employed, whether or not the transmission medium is owned by the Provider itself and
whether or not the transmission medium is wireline. Communications Services includes all
forms of telephone services and voice, video, data or information transport and includes Cable
Service offered by a Cable Service Provider, but does not include: (1) open video system
service, as defined in 47 C.F.R. 76; (2) private Communications System services provided
without using the Public Rights of Way; (3) over-the-air radio or television broadcasting to the
public-at-large from Facilities licensed by the Federal Communications Commission or any
successor thereto; and (4) direct-to-home satellite service within the meaning of Section 602 of
the Telecommunications Act.
Conduit - means any structure, or portion thereof, containing one or more Ducts, Conduits,
manholes, bolts, cables, fiber, or other infrastructure used by or for any telegraph, telephone,
electrical utility, conductors.
Construction - means any activity in the Public Rights of Way resulting in physical change
thereto, including excavation or placement of structures, but excluding routine maintenance or
repair of existing Facilities.
Days - means calendar Days unless otherwise specified.
Duct - means a single enclosed raceway for conductors or cable.
Emergency - has the meaning provided for in ORS 401.025.
Facilities – means all plant, equipment and property, including but not limited to the poles,
pipes, mains, Conduits, Ducts, cable, and wires located under, on, or above the surface of the
ground within the Public Right of Way and used or proposed to be used for the purpose of
providing Utility Services, Cable Services or Communications Services.
Federal Communications Commission - means the federal administrative agency, or its
lawful successor, authorized to regulate and oversee Communications or Cable Service
Providers on a national level.
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Franchise or Franchise Agreement - means an agreement between the City and a Provider
which grants a privilege to use Public Right of Way within the City for a limited, dedicated
purpose and in return for specific compensation.
Franchisee – means a non-breaching Provider who is a party to a Franchise Agreement which
imposes a Franchise Fee for the use and occupation of the Right of Way.
OPUC - means the statutorily created State agency in the State of Oregon responsible for
licensing and regulation of certain Utilities as set forth in Oregon law, or its lawful successor.
Overhead Facilities - means all Facilities above the surface of the ground, including the
underground supports and foundations for such Facilities.
Person - means an individual, corporation, company, association, joint stock company or
association, firm, partnership, or limited liability company.
Provider(s) - means any Utility Service Provider, Communications Service Provider, or Cable
Service Provider applying to use or occupy or using or occupying the Public Rights of Way for
the purpose of providing Utility Services, Communications Services, or Cable Services to
residents or locations inside or outside of City boundaries. Communications Service Providers,
Cable Service Providers, and Utility Service Providers are as defined herein.
Private Communications Network - means a system, including the Construction, maintenance
or operation of the system, for the provision of a service or any portion of a service which is
owned or operated exclusively by a Person for their own use and not for resale, directly or
indirectly. "Private communications network" includes services provided by the State of Oregon
pursuant to ORS 190.240 and 283.140.
Public Rights of Way or Right of Way - include, but are not limited to: City streets, roads,
highways, bridges, alleys, sidewalks, public easements, and other public ways generally open to
travel, including the subsurface under and air space over these ways; but does not include
parks, parkland or other City Property not generally open to the public for travel. A Public Right
of Way shall exist only to the extent of the City’s right, title, interest or authority to grant a
Franchise to occupy and use such areas. “Public Rights of Way or Right of Way” shall also
include Utility Easements as defined below.
Right of Way Use Fee- means the fee imposed upon a Provider for its occupation of or use of
the City’s Public Right of Way, which is based upon all the Services it provides within the City.
Services- means Utility Services, Communications Services, or Cable Services as the terms
defined herein.
State - means the State of Oregon.
Telecommunications Act - means the Communications Policy Act of 1934, as amended by
subsequent enactments including the Telecommunications Act of 1996, 47 U.S.C. § 151 et seq.
Underground Facilities - means Facilities located under the surface of the ground, but does
not include underground foundations or supports for "Overhead Facilities."
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Utility Easement - means any easement granted to or owned by the City and acquired,
established, dedicated, or devoted for public purposes. “Utility Easement” does not include any
easement dedicated solely for City use or any easement where the proposed use is inconsistent
with the terms and conditions of the easement granted to the City.
Utility or Utility Service(s)- is to be interpreted consistent with state law and means any
service for the transmission, generation, supply or distribution of electric energy, gas, or water.

Utility Service Provider(s)- A Utility Service Provider means a Person providing Utility
Services but does not include a People’s Utility District formed under ORS 261 who is a nondefaulting party to an unexpired Franchise Agreement with the City. For the purposes of this
Ordinance, Utility Service Providers are also “Providers.”
REGISTRATION OF PROVIDERS
Section 5. Purpose. The purpose of registration is:
A.

To assure that all Providers who have Facilities within the City and/or who provide
Services within the City by using or occupying the Public Right of Way comply with the
ordinances, rules and regulations of the City.

B.

To provide the City with accurate and current information concerning Providers who offer
Services within the City or who own or operate Facilities within the City.

C.

To assist the City in the enforcement of this Ordinance, the management and caretaking
of the Public Right of Way, and the collection of any City Franchise fees or Right of Way
Use Fees or charges.

Section 6. Registration Required.
A.

All Providers who own, operate or use Facilities within the City’s Public Right of Way and
all Providers who provide Services to any customer within the City, shall register with the
City on a form provided by the City, within forty-five (45) Days of the effective date of this
Ordinance. Any prospective Providers who want to install or use Facilities within the
City’s Public Right of Way or want to provide Services within the City after the effective
date of this Ordinance shall register with the City on a form provided by the City prior to
installing Facilities or providing Services.

B.

Annual Registration. After registering with the City pursuant to subsection 6.A of this
Section, the Provider shall, by December 31st of each year, file with the City a new
registration form if it intends to maintain Facilities or provide Services at any time in the
following calendar year. Providers who file an initial registration pursuant to subsection
6.A on or after September 30th shall not be required to file an annual registration until
December 31st of the following year. Providers who are non-defaulting parties to an
unexpired Franchise Agreement with the City must submit an initial registration form, but
are exempted for the duration of the Franchise Agreement from the subsequent annual
registration requirements.

C.

In lieu of filing the City’s registration form, a Provider may submit to the City a copy of its
application and approved license from either: a) the Oregon Public Utility Commission
(PUC); or b) the Federal Communications Commission. To the extent not included in the

5 - AN ORDINANCE OF THE CITY OF GARIBALDI, OREGON, GOVERNING THE USE AND
OCCUPATION OF THE PUBLIC RIGHT OF WAY AND ESTABLISHING AN
APPLICATION PROCESS, FEES, AND TERMS FOR SUCH USE

30

application and license materials submitted pursuant to this subsection 6.C, registrants
also shall provide the following information:
1.

The identity and legal status of the registrant, including the name, address, and
telephone number of the duly authorized officer, agent, or employee responsible
for the accuracy of the registration information.

2.

The name, address, and telephone number for the duly authorized officer, agent,
or employee to be contacted in case of an Emergency.

3.

A description of the registrant’s existing or proposed Facilities within the City, a
description of the Facilities that the registrant intends to construct, and a
description of the Services that the registrant intends to offer or provide to
Persons, firms, businesses, or institutions within the City or outside of the City.

Section 7. Registration Fee. The City Manager shall establish the initial Registration Fee by
rule. Subsequent annual registration forms may be submitted without a fee. The registration fee
required by this Section shall be subject to all applicable limitations imposed by federal or State
law. The City will not charge a Registration Fee to Providers who are non-defaulting parties to
an unexpired Franchise Agreement which imposes a Franchise Fee.
Section 8. Exceptions to Registration. The following Providers and Facilities are exempted
from registration:
A.

Communications Facilities owned and operated exclusively by the State or a political
subdivision of this State, for their own public purpose use.

B.

A Private Communications Network, provided in a manner that does not occupy any
Public Rights of Way.

CONSTRUCTION STANDARDS
Section 9. General. No Person shall commence or continue with the Construction, installation
or operation of Facilities within a Public Right of Way except as provided in Sections 12 through
28 of this Ordinance and in compliance with all applicable City and State codes, rules, and
regulations.
Section 10. Construction Codes. Facilities shall be constructed, installed, operated and
maintained in accordance with all applicable federal, State and local codes, rules and
regulations including the National Electrical Safety Code.
Section 11. Construction Permits Requests. Except in the event of an emergency, no
Person shall construct or install any Facilities within a Public Right of Way without first obtaining
a Construction permit and paying the Construction permit fee as established in §13.30 of the
Garibaldi Municipal Code. No permit shall be issued for the Construction or installation of
Communications Facilities within a Public Right of Way unless:
A.

The requestor has first filed a registration form with the City as required by Sections 5
through 8 of this Ordinance; and
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B.

The requestor has applied for and received a Franchise pursuant to this Ordinance.

In the event of an emergency and in compliance with City Code, a permittee or its contractor
may perform work on its Facilities to address the emergency without first obtaining a permit from
the City provided it attempts to notify the City prior to commencing the emergency work and in
any event applies for a permit from the City and pays any applicable permit fee as soon as
reasonably practicable. As used in this Section 11, “emergency” means a circumstance in
which immediate repair to damaged or malfunctioning Facilities is necessary to restore lost
service or prevent immediate harm to Persons or property.
Section 12. Construction Permits. Requests for permits to construct Facilities shall be
submitted upon forms to be provided by the City and shall be accompanied by drawings, plans
and specifications in sufficient detail to demonstrate:
A.

That the Facilities will be constructed in accordance with all Federal, State, and City
applicable codes, rules and regulations.

B.

That the Facilities will be constructed in accordance with any applicable Franchise
Agreement.

C.

The location and route of all Facilities to be installed aboveground or on existing poles.

D.

The location and route of all Facilities on or in the Public Rights of Way to be located
under the surface of the ground, including the line and grade proposed for the burial at
all points along the route within the City. Existing Facilities shall be differentiated on the
plans from new Construction. If requested, a cross section shall be provided showing
new or existing Facilities in relation to the street, curb, sidewalk or Right of Way.

E.

The Construction methods to be employed for protection of existing structures, fixtures,
and Facilities within or adjacent to the Public Rights of Way, and description of any
improvements that applicant proposes to temporarily or permanently remove or relocate.

Section 13. Verification. All Construction permit requests shall be accompanied by the
verification of a registered professional engineer, or other qualified and duly authorized
representative affirming that the drawings, plans and specifications submitted comply with
applicable technical codes, rules and regulations.
Section 14. Construction Schedule. All Construction permit applications shall be
accompanied by a written Construction schedule, which shall include an estimated date for
completion of Construction. The Construction schedule is subject to approval by the City
Engineer.
Section 15. Construction Permit Fee. Prior to issuance of a Construction permit, the
requestor shall pay a Construction Permit Fee in an amount to established by the City. Such
fee shall be designed to defray the actual costs of City administration of the requirements of this
Ordinance. The City will not charge a Construction Permit Fee to Providers who are nondefaulting parties to an unexpired Franchise Agreement which imposes a Franchise Fee.
Section 16. Issuance of Permit. If satisfied that the plans and documents submitted comply
with all requirements of this Ordinance and with any applicable Franchise Agreement, the City
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Engineer or his or her designee shall issue a permit authorizing Construction of the Facilities,
subject to such further conditions affecting the time, place and manner of performing the work.
Section 17. Notice of Construction. Except in the case of an Emergency, the permittee shall
notify the City Engineer not less than two (2) working Days in advance of any excavation or
Construction in the Public Rights of Way.
Section 18. Compliance with Permit. All Construction practices and activities shall be in
accordance with the permit and the approved final plans and specifications for the Facilities.
The City Engineer and representatives shall be provided access to the work site and such
further information as they may require to ensure compliance with such requirements.
Section 19. Noncomplying Work. Subject to the notice requirements in Section 27, all work
which does not comply with the permit, the approved or corrected plans and specifications for
the work, or the requirements of this Ordinance, shall be removed at the sole expense of the
permittee. The City is authorized to stop work in order to assure compliance with the provision
of this Ordinance.
Section 20. Completion of Construction. The permittee shall promptly complete all
Construction activities so as to minimize disruption of the Public Rights of Way and other public
and private property. All Construction work within Public Rights of Way, including restoration,
must be completed within one hundred twenty (120) Days of the date of issuance of the
Construction permit unless an extension or an alternate schedule has been approved by the
appropriate City official.
Section 21. As-Built Drawings. Unless otherwise provided in an unexpired Franchise
Agreement, if requested by the City, the permittee shall furnish the City with up to two (2)
complete sets of plans drawn to scale and accurately depicting the location of all Facilities
constructed pursuant to the permit. These plans shall be submitted to the City Engineer or
designee within sixty (60) Days after completion of Construction, in a format acceptable to the
City.
Section 22. Restoration of Public Rights of Way and City Property.
A.

When a permittee performs or directs any work in or affecting any Public Rights of Way
or upon City Property, it shall at its own expense promptly restore such ways or property
to as good an order and condition as existed prior to the work, unless otherwise directed
by the City.

B.

If weather or other conditions do not permit the complete restoration required by this
Section, the permittee shall temporarily restore the affected Rights of Way or property.
Such temporary restoration shall be at the permittee’s sole expense and the permittee
shall promptly undertake and complete the required permanent restoration when the
weather or other conditions no longer prevent such permanent restoration.

C.

If the permittee fails to restore Rights of Way or property to good order and condition, the
City shall give the permittee written notice and provide the permittee a reasonable period
of time not exceeding thirty (30) Days to restore the Rights of Way or property. If, after
notice, the permittee fails to restore the Rights of Way or property to as good an order
and condition as existed before the work was undertaken, the City shall cause such
restoration to be made at the expense of the permittee.
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D.

A permittee shall use suitable barricades, flags, flagging attendants, lights, flares and
other measures as required for the safety of all members of the general public and to
prevent injury or damage to any Person, vehicle or property by reason of such work in or
affecting such Rights of Way or property.

Section 23. Performance and Completion Bond. Unless otherwise provided in an unexpired
Franchise Agreement, a performance bond or other form of surety acceptable to the City equal
to at least 100% of the estimated cost of Constructing permittee's Facilities within the Public
Rights of Way of the City shall be provided to the City before Construction is commenced.
A.

Unless otherwise provided in an unexpired Franchise Agreement, the surety shall
remain in force until sixty (60) Days after substantial completion of the work, as
determined in writing by the City, including restoration of Public Rights of Way and other
property affected by the Construction.

B.

Unless otherwise provided in an unexpired Franchise Agreement, the surety shall
guarantee, to the satisfaction of the City:
1.

Timely completion of Construction;

2.

Construction in compliance with applicable plans, permits, technical codes and
standards;

3.

Proper location of the Facilities as specified by the City;

4.

Restoration of the Public Rights of Way and other property affected by the
Construction; and

5.

Timely payment and satisfaction of all claims, demands or liens for labor,
material, or services provided in connection with the work.

LOCATION OF FACILITIES
Section 24. Location of Facilities. All Facilities located within the Public Right of Way shall be
constructed, installed and located in accordance with the terms of the Construction permit and
approved final plans and specifications for the Facilities, and all applicable City codes, rules and
regulations. Unless otherwise specified in a Franchise Agreement, whenever any existing
electric utilities or electric Facilities are within a Public Right of Way and are required by the City
to be located underground, a Provider occupying or proposing to occupy the same Public Right
of Way must also locate its Facilities underground at its own expense.
Section 25. Interference with the Public Rights of Way. No Provider may locate or maintain
its Facilities so as to interfere with the City’s use of the Public Rights of Way or to unreasonably
interfere with use by the general public or by other Persons authorized to use or occupy the
Public Rights of Way. All use of Public Rights of Way shall be consistent with City codes,
ordinances and regulations.
Section 26. Relocation or Removal of Facilities.
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A.

A Provider shall, at no cost to the City, temporarily or permanently remove, relocate,
change or alter the position of any Facilities within the Public Rights of Way, including
relocation of aerial Facilities underground, when requested to do so in writing by the
City.

B.

Nothing in this Section 26 precludes a Provider from requesting reimbursement or
compensation from a third party, pursuant to applicable laws, regulations, tariffs or
agreements. Provider shall timely comply with the requirements of this Section
regardless of whether or not it has requested or received such reimbursement or
compensation.

C.

The City shall provide at least 30 days written notice of the time by which the Provider
must remove, relocate, change, alter or underground its Facilities. The City may grant
extensions upon the Provider’s request. If a Provider fails to remove, relocate, alter or
underground any Facility as requested by the City, the Provider shall pay all costs
incurred by the City due to such failure, including but not limited to costs related to
project delays. Upon such failure, the City may cause the Facility to be removed,
relocated, altered or undergrounded at the Provider’s sole expense and shall use
qualified personnel or contractors consistent with applicable State and federal safety
laws and regulations. Upon receipt of a detailed invoice from the City, the Provider shall
reimburse the City for the costs the City incurred within thirty (30) Days.

Section 27. Removal of Unauthorized Facilities. Within thirty (30) Days following written
notice from the City or at a later date agreed upon by the parties, any Provider or Person who
owns, controls or maintains any Facilities within the Public Rights of Way shall, at its own
expense, remove such Facilities. A Facility is subject to removal under this Section in the
following circumstances:
A.

One (1) year after the expiration or termination of the Provider's Franchise Agreement,
unless the City has provided written authorization for abandonment in place.

B.

Upon abandonment of a Facility within the Public Rights of Way. A Facility will be
considered abandoned when it is deactivated, out of service, or not used for its intended
and authorized purpose for a period of ninety (90) Days or longer. A Facility will not be
considered abandoned if it is temporarily out of service during performance of repairs or
if the Facility is being replaced. The City shall contact the Provider before concluding
that a Facility is abandoned. A Facility may be abandoned in place and not removed if
the City authorizes such abandonment and non-removal in writing and there is no
apparent risk to the public safety, health, or welfare.

C.

If the Facility was Constructed or installed without the appropriate prior authority at the
time of Construction or installation.

D.

If the Facility was Constructed or installed at a location not authorized by the Provider's
Franchise or other legally sufficient permit.

Section 28. Coordination of Construction Activities. A Provider is required to make a good
faith effort to cooperate with the City in coordinating construction activities.
A.

By January 1 of each year, a Provider shall provide the City with a schedule of their
known proposed Construction activities in or near or affecting the Right of Way.
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B.

If requested by the City, a Provider shall meet with the City to schedule and coordinate
Construction in the Public Rights of Way.

C.

All Construction locations, activities and schedules shall be coordinated, as ordered by
the City Engineer or designee, to minimize public inconvenience, disruption or damages.

FRANCHISE AGREEMENT REQUIRED
Section 29. Registration, Franchise Application, and Franchise Agreement Required.
A.

Prior to occupying City Public Rights of Way, all Providers shall first register with the City
pursuant to Section 6, shall file a Franchise Application with the City pursuant to Section
30, and shall enter into a Franchise Agreement with the City.

B.

Multiple Franchises Not Required. Notwithstanding anything to the contrary in this
Ordinance, a Provider who is a non-breaching party to an unexpired Franchise
Agreement for a Service it provides within the City shall not be required to enter into
multiple or different Franchise Agreements for its provision of a different Service within
the City as long as the Provider has registered all its Services with the City pursuant to
Section 6 of this Ordinance. Further, nothing in this subsection waives a Provider’s duty
to pay Franchise Fees or Right of Way Use Fee as required under Sections 36 and 29 B
of this Ordinance.

B.

Any Person whose Facilities occupy the Public Right of Way, with or without a valid
Franchise Agreement from the City, must comply with all provisions of this Ordinance,
specifically including payment of the Right of Way Fee pursuant to Section 36.

Section 30. Franchise Application.
A.

Any Person who desires a Franchise Agreement with the City must first file a Franchise
Application with the City Manager or his or her designee. The purpose of a Franchise
Application is to provide the City with necessary information regarding the Provider’s
Services and Public Right of Way needs. The Franchise Application shall include, at
minimum, the following information:
1.

The identity of the applicant.

2.

A description of the services to be offered or provided by the applicant over its
Facilities, including an indication of whether the applicant will provide solely
Cable Service.

3.

Engineering plans, specifications, and a network map in a form customarily used
by the applicant of the Facilities located or to be located within the Public Rights
of Way in the City, including the location and route requested for applicant's
proposed Facilities.

4.

The area or areas of the City the applicant desires to serve and a preliminary
Construction schedule for build-out to the entire Franchise area, including an
indication of the number of current customers with the City boundaries.
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B.

5.

Information to establish that the applicant has obtained all other governmental
approvals and permits to construct and operate the Facilities and to offer or
provide the Service proposed.

6.

An accurate map showing the location of any existing Facilities in the City that
applicant intends to use or lease.

Any Provider occupying the Public Rights of Way without a Franchise Agreement as of
the effective date of this Ordinance shall file a Franchise Application pursuant to this
Section within forty-five (45) Days of the effective date of this Ordinance.

Section 32. Determination by the City. The City shall issue a written preliminary
determination granting or denying the Franchise application in whole or in part. If the Franchise
Application is denied, the written determination shall include the reasons for denial. The City
shall evaluate the Franchise Application based upon: the continuing capacity of the Public
Rights of Way to accommodate the prospective Franchisee’s proposed Facilities; the
prospective Franchisee’s legal, technical and financial ability to comply with the provisions of
this Ordinance; and the prospective Franchisee’s compliance with applicable Federal, State and
local laws, rules, contractual obligations and regulations.
Section 33. Scope of Franchise Agreement; Effect of Ordinance on Franchise
Agreements.
A.

No Franchise granted pursuant to this Ordinance shall convey any right, title or interest
in the Public Rights of Way, but shall provide a non-exclusive grant to use and occupy
the Public Rights of Way for the limited purposes, Services, terms, and conditions
provided in the Franchise Agreement.

B.

The rights granted by any Franchise Agreement are limited to the right to use the Public
Rights of Way for the provision of Services as defined herein. Nothing in the Franchise
shall be construed to prevent the City from grading, paving, repairing and/or altering any
Public Rights of Way, constructing, laying down, repairing, relocating or removing City
infrastructure or establishing any other public work, or improvement of any kind,
including repairs, replacement or removal of any City infrastructure. If a Franchisee’s
Facilities interfere with the Construction, repair, replacement, alteration or removal of
any Public Rights of Way, public work, City improvement or City infrastructure, except
those used to provide competing Services, such Facilities shall be removed or relocated
as provided in this Ordinance, in a manner acceptable to the City and consistent with
industry standard engineering and safety codes.

C.

Application to Franchise Agreements Adopted After this Ordinance. A Franchise
Agreement granted hereunder shall at all times comply with the requirements of this
Ordinance unless this Ordinance expressly authorizes different Franchise Agreement
terms. In this Ordinance, such authorization is indicated by the introductory phrase,
“Unless otherwise provided in an unexpired Franchise Agreement…”

D.

Application to Franchise Agreements Adopted Prior to this Ordinance. To the extent that
this Ordinance can be implemented consistently with an unexpired Franchise Agreement
adopted prior to this Ordinance, this Ordinance shall prevail. To the extent that this
Ordinance cannot be implemented consistently with an unexpired Franchise Agreement
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adopted prior to this Ordinance, the terms of the unexpired Franchise Agreement shall
prevail.

Section 34. Term of Grant. Unless otherwise provided in an unexpired Franchise Agreement,
a Franchise granted hereunder shall be in effect for an initial term of five (5) years and may be
renewed subject to Sections 38 and 39 of this Ordinance.
Section 35. Franchise Territory. Unless otherwise provided in an unexpired Franchise
Agreement, a Communications Franchise granted hereunder shall be limited to a specific
geographic area of the City to be served by the Franchisee and the Public Rights of Way
necessary to serve such areas and may include the entire City.
Section 36. Franchise Fee and Right of Way Use Fee.
A.

Franchise Agreement and Franchise Fee. A Franchise Agreement granted hereunder
shall require the Franchisee to pay a Franchise Fee in an amount determined by
resolution of the City Council.

B.

Right of Way Use Fee Imposed. Every Provider occupying or using the Public Rights of
Way, whether or not the Provider owns the Facilities and whether or not such Services
are provided inside the City, shall pay a Right of Way Use Fee, which shall be based
upon all the Services it provides within the City. Such Right of Way Use Fee shall be in
an amount determined by resolution of the City Council.

C.

Credit. The City shall provide a Right of Way Use Fee Credit to any Provider who,
pursuant to a Franchise Agreement, agrees to pay Franchise Fees to the City. The
amount of the Right of Way Use Fee Credit shall be equal to the Franchise Fees paid to
the City during that Right of Way Use Fee billing period.

D.

If the Provider’s sole use of the Public Right of Way is to place wireless Facilities above
the ground on existing poles or similar structures in the Public Right of Way and the
Provider does not install or use lines, wires or cables, a Provider is not required to pay a
Right of Way use fee or a Franchise fee under this Section. Such a wireless Provider
must, however, comply with all other applicable requirements of this Ordinance and all
other applicable City codes, regulations and rules. Nothing in this Subsection C limits
the City’s authority to charge reasonable rental or pole attachment rates for the private
use of City property.

E.

Unless otherwise provided in an unexpired Franchise Agreement, the Franchise Fees
required by this Section shall be paid within thirty (30) Days after the end of each
calendar quarter. Each payment shall be accompanied by an accounting of gross
revenues and a calculation of the amount payable. Unless otherwise provided in an
unexpired Franchise Agreement, the Franchisee shall pay interest at the rate of nine
percent (9%) per year for any payment made after the due date.

F.

The Franchise Fee or Right of Way use fee required in this Section remains subject to
all applicable limitations imposed by federal or State statutes.

Section 37. New Facilities or Services.
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A.

A new registration shall be required of any Franchisee who desires to extend or locate
its Facilities within Public Rights of Way of the City if such Facilities are not authorized in
an unexpired Franchise Agreement with the City.

B.

A new registration shall be required of any Franchisee who desires to provide an
additional Utility Service, Communication Services or Cable Service which was not
previously authorized in an unexpired Franchise Agreement with the City.

Section 38. Franchise Term Renewals. Unless otherwise specified in an unexpired Franchise
Agreement, a Franchise, if renewed, shall be renewed in the following manner.
A.

Franchisees who desire to renew a non-expired, valid Franchise under this Ordinance
shall, not less than one hundred eighty (180) Days before expiration of the current
Franchise Agreement, file a request for renewal with the City, which shall include the
following information:

B.

The information required pursuant to Section 30 of this Ordinance.

C.

Any additional information required pursuant to the existing Franchise Agreement
between the City and the Franchisee.

D.

Any desired amendments to the existing Franchise Agreement, including the desired
renewal term, provided that such amendments do not violate or conflict with this
Ordinance.

E.

Confirmation that the Franchise does not owe any fines, fees, or unpaid debts to the
City.

Section 39. Renewal Determinations. Within ninety (90) Days after receiving a complete
renewal request, the City shall issue a written determination granting or denying the renewal
request in whole or in part. Such renewal shall be for a renewal term or terms to be mutually
decided on by the parties. If the renewal request is denied, the written determination shall
provide the reasons for non-renewal. The City shall evaluate the renewal based upon the
capacity of the Rights of Way to accommodate the Franchisee’s Facilities; the Franchisee’s
legal, technical and financial ability to comply with the provisions of this Ordinance; and
Franchisee’s compliance with any applicable federal, State and local laws, contractual
obligations, rules, or regulations.
Section 40. Obligation to Cure as a Condition of Renewal. The City shall not renew a
Franchise Agreement unless the Franchisee has cured any violations or defaults in the
Franchisee’s performance of the Franchise Agreement, or of the requirements of this Ordinance
or has provided the City with a City-approved plan detailing the corrective action to be taken.
Section 41. Assignments or Transfers of Franchise. A Franchise granted under this
Ordinance may not be directly or indirectly transferred, assigned or disposed of by sale, lease,
merger, consolidation or by other act of the Franchisee, by operation of law or otherwise,
without the prior written consent of the City. City consent conditions may include, but shall not
be limited to:
A.

The Franchisee and the proposed assignee or transferee of the Franchise shall agree in
writing to assume and abide by all of the provisions of the Franchise Agreement.
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B.

No transfer shall be approved unless the City determines the assignee or transferee has
the legal, technical and financial ability to comply with the provisions of this Ordinance
and applicable Federal, State and local laws, rules, regulations.

C.

The Franchisee shall reimburse the City for all direct and indirect fees, costs, and
expenses reasonably incurred by the City in considering a request to transfer or assign a
Franchise, unless such reimbursement is prohibited by state or federal statute.

D.

Any transfer or assignment of a Franchise, system or integral part of a system without
prior City approval or without a valid Franchise Agreement is cause for revocation or
termination of the Franchise.

Section 42. Termination of Franchise Agreement. A Franchise Agreement to use or occupy
Public Rights of Way may be terminated by the City for the following reasons:
A.

Construction or operation in the City or in the Public Rights of Way without a
Construction permit.

B.

Construction or operation at an unauthorized location or in violation of City approvals or
permits.

C.

Failure to comply with Section 41 herein with respect to sale, transfer or assignment of a
system or Franchise.

D.

Misrepresentation by or on behalf of a Franchisee to the City in any Registration request
or Franchise Application or Franchise renewal request.

E.

Unauthorized abandonment of Facilities in the Public Rights of Way.

F.

Failure to relocate or remove Facilities as required in this Ordinance.

G.

Failure to pay taxes, compensation, fees or costs when and as due the City under this
Ordinance or under an applicable Franchise Agreement.

H.

Insolvency or bankruptcy of the Franchisee.

I.

Violation of material provisions of this Ordinance.

J.

Violation of the material terms of a Franchise Agreement.

Section 43. Notice and Duty to Cure. In the event that the City believes that grounds exist for
termination of a Franchise Agreement, the City shall give the Franchisee written notice of the
alleged violation and shall provide a short and concise statement of the nature and general facts
of the violation. City shall provide the Franchisee a reasonable period of time, not exceeding
thirty (30) Days, to furnish evidence that:
A.

Corrective action has been or is being expeditiously pursued to remedy the violation;

B.

Rebuts the alleged violation; and/or
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C.

Explains why it would be in the public interest to impose a penalty or sanction less than
termination.

Section 44. Public Hearing. In the event that a Franchisee fails to provide evidence
reasonably satisfactory to the City as provided in Section 43, the City Manager shall refer the
alleged violation to the City Council. The City Council shall provide the Franchisee with
reasonable notice and a reasonable opportunity to be heard concerning the matter.
Section 45. Standards for Franchise Termination or Lesser Sanctions. If persuaded that
the Franchisee has violated a material provision of this Ordinance or of a Franchise Agreement,
the City Council may terminate the Franchise or may establish some lesser sanction and cure,
including but not limited to the assessment of penalties pursuant to Section 60. In doing so, the
City Council shall consider the nature, circumstances, extent, and gravity of the violation as
reflected by one or more of the following factors, whether:
A.

The violation was egregious.

B.

Substantial harm resulted.

C.

The violation was intentional or repeated.

D.

There is a history of prior violations of the same or other requirements.

E.

There is a history of overall compliance.

F.

The violation was voluntarily disclosed, admitted or cured.

Section 46. Other City Costs. All Franchisees or Providers shall, within thirty (30) Days after
City’s written demand therefore, reimburse the City for all reasonable direct and indirect costs
and expenses incurred by the City in connection with any modification, amendment, renewal or
transfer of the Franchise or any Franchise Agreement unless such reimbursement is prohibited
by state or federal statutes.
Section 47. Damage to Provider’s Facilities. Unless expressly prohibited by federal or State
law, the City shall not be liable for any damage or injury to or loss of any Facility, property, or
Person as a result of or in connection with any City public works, public improvements,
Construction, excavation, grading, filling, or work of any kind in the Public Rights of Way by or
on behalf of the City, or for any consequential losses resulting directly or indirectly therefrom.
The above limitation on liability shall not apply if such damage is directly caused by the City’s
negligent, intentional or malicious acts; however, City liability shall be at all times limited by
Oregon statutory and constitutional tort claim limits without exception,
Section 48. Duty to Provide Information.
A.

Except in Emergencies, within sixty (60) Days of the City’s written request, a Provider
shall provide the City with the following:
1.

Information sufficient to demonstrate that Provider has complied with all
requirements of this Ordinance and any applicable Franchise Agreement,
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including but not limited to the Franchise fee or Right of Way use fee payments
required by Section 36.
2.

C.

Unless otherwise provided in an unexpired Franchise Agreement, all books,
records, maps, and other documents, maintained by the Provider with respect to
its Facilities within the Public Rights of Way.

If the City’s audit or review of the Provider’s books, records and other documents or
information demonstrates that the Provider has underpaid the applicable Franchise fee
or the Right of Way use fee by three percent (3%) or more in any one year, the Provider
shall correct the underpayment and shall pay any interest or penalties owed. Unless
otherwise provided in an unexpired Franchise Agreement, the Provider shall reimburse
the City for the cost of the audit or review and any underpayment, including any interest
or audit cost reimbursement, shall be paid within thirty (30) Days of the City’s notice to
Provider of such underpayment.

Section 49. City Use of Provider’s Services or Facilities. If the City contracts for the use of a
Provider’s Facilities, services, installation, or maintenance, and the City provides written
permission, the Provider may deduct the applicable charges from Franchise Fee or Right of
Way Use Fee payments. The terms and conditions of the City’s use of such services or
facilities shall be specified in a written Franchise Agreement or other agreement between the
City and the Provider.
Section 50. Compensation for City Property. If any right is granted by lease, Franchise
Agreement, or other manner, to use and occupy City Property (other than Right of Way) for the
installation of Facilities or other infrastructure, the compensation to be paid for such right and
use shall be fixed by the City through a separate agreement with the Provider.
Section 51. Cable Franchise. Cable Service Providers shall be subject to this Ordinance to
the extent it is not inconsistent with the Cable Act. The City and the Cable Provider shall enter
into a Cable Franchise Agreement pursuant to Section 29 of this Ordinance and such Franchise
Agreement shall be subject to all applicable provisions of City, State and federal law, including
the Cable Act.
Section 52. Leased Capacity. A Provider may, without prior City approval, offer or provide
capacity or bandwidth to its customers by lease, use agreements or otherwise, provided that the
Provider shall notify the City of the following: that such lease or use agreement has been
granted and the type or nature of the use or lease granted.
Section 53. Insurance. Unless otherwise provided in an unexpired Franchise Agreement, each
Provider shall, as a condition of the grant, secure and maintain liability insurance policies in
amounts and types satisfactory to the City which insure both the Provider and the City and its
elected and appointed officers, officials, agents and employees as additional insured. The
liability insurance policies required by this Section shall be maintained by the Provider
throughout the term of the Franchise Agreement, and any such other period of time during
which the Provider is operating or has Facilities within the Public Rights of Way. Unless
otherwise provided in an unexpired Franchise Agreement, each Provider shall maintain
continuous uninterrupted coverage and shall provide such policies upon City’s request. As an
alternative to the insurance requirements contained herein, a Provider may provide evidence of
self-insurance, subject to acceptance by the City.
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Section 54. General Indemnification. Unless otherwise provided in a Franchise Agreement,
each Franchise Agreement shall include, Franchisee’s express promise to defend, indemnify
and hold the City and its officers, employees, agents and representatives harmless from and
against any and all damages, losses and expenses, including reasonable attorneys’ fees and
costs of suit or defense, arising out of, relating to, resulting from or alleged to arise out of, relate
to or result from the negligent, careless or wrongful acts, omissions, failures to act or
misconduct of the Franchisee or its affiliates, officers, employees, agents, contractors or
subcontractors in the Construction, operation, maintenance, repair or removal of its Facilities or
related to the Provider’s provision of Services over the Facilities, whether or not such acts or
omissions are authorized, allowed or prohibited by this Ordinance or by a Franchise Agreement.
Section 55. Performance Surety. Unless otherwise provided in an unexpired Franchise
Agreement, before a Franchise granted pursuant to this Ordinance is effective, and as
necessary thereafter, the Provider shall provide a performance bond, in form and substance
acceptable to the City, as security for the full and complete performance of a Franchise granted
under this Ordinance, including any costs, expenses, damages or loss the City pays or incurs
because of any failure attributable to the Franchisee to comply with the City Code, ordinances,
rules, regulations or permits. This obligation is in addition to the performance surety required by
Section 23 for Construction of Facilities.
GENERAL PROVISIONS
Section 56. Governing Law. Any Franchise Agreement granted under this Ordinance is
subject to the provisions of the constitutions and laws of the United States and the State of
Oregon and the ordinances and Charter of the City.
Section 57. Written Agreement. No Franchise Agreement shall be granted hereunder except
by a writing duly executed by the Franchisee and the City.
Section 58. Nonexclusive Grant. No Franchise Agreement granted under this Ordinance shall
confer any exclusive right, privilege, license or Franchise to occupy or use the Public Rights of
Way.
Section 59. Severability and Preemption. If any article, section, subsection, sentence,
clause, phrase, term, provision, condition, covenant or portion of this Ordinance is for any
reason held to be invalid or unenforceable by a court of competent jurisdiction, or is superseded
by State or federal legislation, rules, regulations or decision, the remainder of the Ordinance
shall not be affected thereby but shall be deemed as a separate, distinct and independent
provision, and such holding shall not affect the validity of the remaining portions of the
Ordinance, and each remaining section, subsection, sentence, clause, phrase, provision,
condition, covenant and portion of this Ordinance shall be valid and enforceable to the fullest
extent permitted by law. In the event that federal or State laws, rules or regulations preempt a
provision or limit the enforceability of a provision of this Ordinance, then the provision shall be
read to be preempted only to the extent required by law. In the event such federal or State law,
rule, or regulation is subsequently repealed, rescinded, amended or otherwise changed so that
the provision hereof that had been preempted is no longer preempted, such provision shall
thereupon return to full force and effect, and shall thereafter be binding, without the requirement
of further action on the part of the City.
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Section 60. Penalties. Any Person found guilty of violating, disobeying, omitting, neglecting or
refusing to comply with any of the provisions of this Ordinance or a valid Franchise Agreement
shall, pursuant to § 1.10 of the Garibaldi Municipal Code be subject to a penalty of not less than
Five Hundred Dollars ($500.00) for each offense. A separate and distinct offense shall be
deemed committed each day on which a violation occurs.
Section 61. Other Remedies. Nothing in this Ordinance shall be construed as limiting any
judicial remedies that the City may have, at law or in equity, for enforcement of this Ordinance.
Section 62. Captions. The captions to sections throughout this Ordinance are intended solely
to facilitate reading and reference to the sections and provisions contained herein. Such
captions shall not affect the meaning or interpretation of this Ordinance.
Section 63. Compliance with Laws. Any Provider under this Ordinance shall comply with all
federal and State laws and regulations, as well as all ordinances, resolutions, rules and
regulations of the City.
Section 64. Effective Date. This Ordinance shall take effect thirty (30) days following its
passage by the City Council and approval by the Council President.
Passed by the Common Council and approved by the Council President of the City of
Garibaldi, this 20th day of March, 2017.

________________________________________
Eugene Tish, Council President
ATTEST:
_____________________________________
John O’Leary, City Manager/Recorder
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RESOLUTION 2017-___
A RESOLUTION SETTING RIGHT OF WAY USE FEES FOR ALL COMMUNICATIONS, CABLE,
UTILITY PROVIDERS SUBJECT TO ORDINANCE 325, THE CITY’S “RIGHT OF WAY MANAGEMENT
ORDINANCE”
WHEREAS, pursuant the Garibaldi Ordinance Number 325 (referred to herein as the Right of
Way Management Ordinance) and the City’s home rule authority under the Oregon Constitution Article XI,
Section 2, the City Council has the authority to establish fees for all Communications, Cable, or Utility
Providers using or occupying City right of ways; and
WHEREAS, pursuant to the Right of Way Management Ordinance and the City’s home rule
authority under the Oregon Constitution Article XI, Section 2, the City Council has the authority to set
registration fees or application fees for all such Providers; and
WHEREAS, it is fair and just to ask users or occupiers of City’s publicly owned and managed
rights of ways to compensate the City for their private, for-profit use of a valuable public asset which is
essential to transit throughout our City; and
WHEREAS, the City Council desires to establish generally-applicable Right of Way Use Fees and
Franchise Fees consistent with federal and state law; and
WHEREAS, the Cable Communications Policy Act of 1984 (47 USC 521 et seq) authorizes City’s
to impose a Franchise Fee on Cable Providers for the use and occupation of the public right of way; and
WHEREAS, the Telecommunications Act of 1996 (47 USC 151 et seq) authorizes City’s to
impose a Franchise Fee on Telecommunication Carriers for the use and occupation of the public right of
way,
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF GARIBALDI, AS FOLLOWS:
Section 1. The City Council hereby sets the Right of Way Use Fee and Franchise Fee for provide
Cable Service Providers occupying the City rights of way at five percent (5%) of the Provider’s Gross
Revenues derived from the provision of Cable Services within the City.
Section 2. The City Council hereby sets the Right of Way Use Fee and Franchise Fee for all
Communications Service Providers who occupy the City rights of way to provide Communications
Services other than Cable Service within the City at four percent (4%) of the Provider’s Gross Revenues
derived from the provision of Communications Services other than Cable Services within the City.
Section 3. The City Council hereby sets the Right of Way Use Fee and Franchise Fee for all
Utilities who occupy the City rights of way to provide Utility Services at five percent (5%) of the Provider’s
Gross Revenues derived from the provision of Utility Services within the City.
Section 4. The City Council hereby sets the Right of Way Use Fee and Franchise Fee for all
Communications, Cable and Utility Providers who occupy or use the City Rights of Way but do not
provide any Services within the City at $500 or $1.00 per linear foot of Right of Way occupied, whichever
is greater.
Section 5. As used herein, Gross Revenues shall mean any revenue derived in any way by the
Provider from the operation of their Facilities to provide Communications, Cable or Utility Services (as
those terms are defined in the Right of Way Management Ordinance) in the City including, but not limited
to: amounts for premium cable services, advertising, home shopping channels, revenue-sharing
arrangements or use or rental agreements, installation and all leased-access payments to Grantee.
However, that “Gross Revenues” shall not include: (1) any taxes, fees or assessments collected by the
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Grantee from Subscribers for pass-through to a government agency, including, without limitation, any
state or federal administrative fees or sales or utility taxes; (2) uncollectible bad debt; (3) refunds or
deposits paid to subscribers; and (4) other applicable exclusions available under applicable State or
federal statutes.
Section 6. The City Council hereby delegates to the City Administrator or his or her designee the
authority to establish fair and reasonable rules to implement this Right of Way Management Ordinance,
including but not limited to: 1) rules regarding the establishment of reasonable pole attachment fees for
Providers who attach equipment onto City-owned poles or onto poles within the City’s right of way; and 2)
rules regarding when the City will deem a Provider’s Franchise Agreement expired for the purposes of
implementing the Right of Way Management Ordinance.
Section 7. The City Council hereby sets the Registration Fee for Communications, Cable and
Utility Providers at $200.
Section 8. The City Council hereby sets a Franchise Application Review Fee for
Communications, Cable, and Utility Providers at $200.
PASSED BY THE COMMON COUNCIL AND APPROVED BY THE MAYOR, this 20th Day of March,
2017.

____________________________________
Hon. Eugene Tish, Council President
ATTEST:
______________________________________
John O’Leary, City Manager
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I hereby certify thot the IOithln

Instrument was f"eCl'Wd for r.cord Ind
r'cord.d In the County of Tlllamook,
atat. of Or.gon.

UNTIL FURTHER NOTICE

Tas.1 O'Neil, Tillamook County Clerk

SEND TAX STATEMENTS TO:
City of Garibaldi
City Hall
107 Sixth Street. PO Box 708
Garibaldi OR 97118

QUITCLAIM DEED
THIS INDENTURE is made between Tillamook County, a political subdivision of the State of
Oregon, by and through its Board of Commissioners (hereafter Grantor), and the City of
Garibaldi, an Oregon municipal corporation (hereafter Grantee).
On the 23rd day of November, 2005, the Tillamook County Board of Commissioners duly made
and entered an Order in the County Court Journal (incorporated herein by reference) directing
that certain real property be transferred as set forth in that Order. Grantor acquired the property
through tax foreclosure or otherwise.
Pursuant to the Order dated November 23, 2005, and the laws of Oregon, Grantor has agreed to
convey the real property described below to Grantee for consideration other than money.
CONSlDERA TION: THE TRUE AND ACTUAL CONSIDERATION PAID FOR THIS
TRAl'lSFER [S $0.00, but consists of other non-monetary consideration.
NOW, THEREFORE, in consideration of the premises, and subject at all times to the conditions
listed below, Grantor quitclaims to Grantee the following described real estate together with all
Grantor's right, title, and interest in and to the real property as more particularly described in the
attached Exhibit A, incorporated herein by reference.
This conveyance is subject to the condition that the described parcels shall be used by Grantee
solely for park and recreation purposes as more particularly described in said November 23,
2005 , Order and for no other purpose; and that if Grantee shall fail to comply with said
requirements, then the conveyance of said parcels shall be of no further force or effect and the
said parcels shall revert immediately to Tillamook County upon the recording of an affidavit by
Tillamook County within the County Deed Records setting forth findings concerning Grantee' s
non-compliance with the said requirements.
THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLA nON OF APPLICABLE LAND USE LAWS AND
REGULA TlONS.

Page I of2 QUITCLAIM DEED rrom TILLAMOOK COUNTY 10 CITY OF GARIBALDI
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THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WlTHIN A FIRE
PRbTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT
TO LAND USE LAWS AND REGULA nONS, WHICH, IN FARM OR FOREST ZONES,
MA Y NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND WHICH
LIMIT LA WSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS
30.930.

DATEDthise23 ,-2- dayof

~

..

,,1.,-_

,2005.

GRANTOR:
BOARD OF COUNTY COMMISSIONERS
FOR
LAMOO COUNTY, OREGON

'"

STATE OF OREGON
County of Tillamook

)
)ss.
)

On this ~y of ;,.. • ,~, 2005, before me appeared Charles Hurliman, Tim
Josi, and Mark Labhart, all to me personally known, who, being first duly sworn, did say that
they are the duly elected, qualified, and acting County Commissioners of Tillamook County,
Oregon; that said instrument was executed by authority of an order of said Board of
Commissioners duly and regularly made and entered and the said Commissioners acknowledged
said instrument to be the free act and deed of said political subdivision.
OFAcw.SEAL

53 ' . .. ....

SUSAN L BeCRAFT

Q

<,

e l:t:=
I

Notary Public for Oregon
My Commission Expires: i/ - 1- 0

NOTARY PUBUc-oREGON
COMMISSION NO. 3912018
MY COMMISSION EXPIRES APRIL 3. 2009

o FORM:

~.:&

"r

ATTEST: Tassi O'Neil, County Clerk .,~;.,~~~~,
By:

William K. gent,
County Counsel

Page 2 of2 QUITCLAIM DEED from TILLAMOOK COUNTY 10 CITY OF GARIBALDI

48

Exhibit A

Parcell
Lots 21 , 22, 23, Block 2, RUSSELL HAWKINS ADDITION TO GARIBALDI, in Tillamook
r;, II
County, Oregon, according to the official plat thereof, recorded in Book 2, Page 17, Plat Records
I V] '-I \
of Tillamook County, Oregon. Together with the following described parcel: Beginning at the
j.1 \:,
SW comer of Lot 19, Block 2, RUSSELL HA WKrNS ADDITION TO GAruBALDI, thence
()JJl'1 (y.~ (;;
East 85,0 feet; thence North to a point which is North 75° 08" East from the point of beginning; \..." ()~1..thence South 75° 08" West to the point of beginning.
-'1

t

Parcel U

A parcel of land situated in Section 21, Township 1 North, Range 10 West, W.M., Tillamook
County, Oregon, as more particularly described as follows:
Commencing at a monument designated as Stone "A," located at the southeasterly comer of
Block I. Garibaldi; thence North 16° West 617.18 feet, more or less, to the northwest comer of
the United States Coast Guard tract as described in Book 88, Page 548, Deed Records, TCO;
thence north 81 ° 20' east along the northerly boundary of said United States Coast Guard tract
82.5 feet to the Initial Point of the tract to be herein described; thence north 5° 41' east \092.6
feet, more or less, to the north line of the south half of the northwest quarter of said Section 21;
thence easterly 173.1 feet along the said north line to the northwest comer of that tract conveyed
to Mulloy by deed recorded in Book 103 at Page 195. Deed Records, TCO; thence south 15° 37'
east along the westerly boundary of said Mwloy tract to the southwest comer thereof; thence
continuing south 15° 37' east along the westerly boundary of Eleventh Street to the northeast
comer of that tract conveyed by Tillamook County to Fritsch by deed recorded in Book 99 at
Page 486, Deed Records, TCO; thence southwesterly along the northwest boundary of said
Fritsch tract to the northeast comer of that tract conveyed by Tillamook County to Warren by
deed recorded in Book 99 at Page 498; Deed Records, TCO; thence southwesterly along the
northwest boundary of said Warren tract to the northeast comer of that tract conveyed by
Tillamook County to Fessler by deed recorded in Book 99 at Page 514, Deed Records, TCO;
thence southwesterly along the northwest boundary of said Fessler tract to the northwest comer
of that tract conveyed by Tillamook County to Krumlauf by deed recorded in Book 100 at Page
33; thence southerly along the westerly boundary of said Krumlauftract to the north line of the
United States Coast Guard tract as described in Book 88 at Page 548, Deed Records, TCO;
thence south 81 ° 20' west along the northerly boundary of said United States Coast Guard tract
to the Initial Point of the tract herein described.
LESS THAT PORTION sold to David T. Sigafoos and Vickie K. Sigafoos by Tax Land
Installment Contract dated October 26, 2005 and recorded November 21, 2005 in instrument
2005-0 I 0522, Deed Records, Tillamook County Records.

GiOJdersIGaribaldiPari;.Pvt.;cWO. nbaldiPark LegalDeJC6.. 1S..{)S

49

'-!/

\ qJ(

----- - - -_._--- - - - - - - - - - - - - -

1-

ENDORSFhQ .'\
ql~~led )jJfI"

i

,:

- J=2.8, 20.os

"i

Tassi O'Neil
County Clerk

TIllamook County, Oregon

11/29/200508:53:10 AM

2005 01072
-

111111111111
I 111111111111111 II II III11m I1I11I1
00040361200500107240050054
I hereby certify that the wtthln
Instrument was received for record and
recorded In the County of Tillamook,
state of Oregon.

Tassi O'Neil, Tillamook County Clerk

BEFORE THE BOARD OF COUNTY COMMISSIONERS
OF TILLAMOOK COUNTY, OREGON

In the Matter of Setting Aside Certain
)
Land in the City of Garibaldi For Use
)
As a Park and Recreation Area and
)
Directing that Said Land, Together With)
Another County Park, Be Transferred
)
)
To the City of Garibaldi For Use as
)
City Parks.

ORDER #05- JeJ 7

This matter came on to be heard this 6th day of July, 2005, at a regular meeting of the Board of
County Commissioners at which time it appears that the City of Garibaldi, through its Mayor
Everett Brown, has requested that certain county-owned land within the City of Garibaldi be
transferred to the city for use as city parks. Being fully apprised of the records and files herein,
the Board finds as follows:

o

~

o
I

1.

On January 3, 1941, Tillamook County acquired by deed from the Hammond Lumber
Company a tract of land which is now included within the hereinafter described Parcel I.
(Deed Book 80, page 244)

2.

An agreement was entered into on April 2, 1941, with the Garibaldi Women's Club for
the use of said tract, together with the "duplex house" located thereon, as a community
center under the supervision of the Garibaldi Women's Club.

3.

On April 9, 1941, the Tillamook County Court set aside and dedicated said community
center tract by order as a "Public Park and Community Center." (County Court Order,
Book P, Page 242; recorded in Deed Book 215, page 719)

4.

As set forth in a County Court Order on December 16, 1959, the use of said tract and
structure was relinquished by the Garibaldi Women's Club and the County Court therein
allowed the use of the premises by the Miami Cove Grange No. 909 for "grange purposes
or such other public use as may be necessary." (County Court Order, Book Z, Page 409)

5.

During the period of use by Miami Cove Grange, the County acquired an additional
triangular-shaped property adjoining said tract (as also included in the hereinafter
described Parcel I) which additional property has been used for parking, but is not
dedicated for park purposes. (Deed Book 244, Page 44) Said additional property should
be dedicated for park purposes as part of this present Order.

\

Page 1 of 3
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DEED-ORDER
This Is a no fee document NO FEE

~

o

6.

On May 25,1995, Miami Cove Grange terminated its use of the premises and since that
time Parcel I has been used only intermittently for a youth boxing club, but has largely
remained vacant and unused.

7.

By deed from Hammond Lumber Company to Tillamook County dated January 20, 1941,
the hereinafter described Parcel II was conveyed to Tillamook County. (Deed Book 80,
Page 243)

8.

In April 1988, the Oregon Department ofFish and Wildlife (ODFW) conducted a field
inspection in the vicinity of said Parcel II, at which time it confirmed the existence of a
significant heron rookery, including six nest trees with 8 nests confirmed and with 20 to
24 birds using the area. ODFW requires that the cQre area and a 300-foot buffer be left
undisturbed and that activity adjacent to the rookery be kept to a minimum between
February 15 and July 31 to protect nesting and fledgling birds.

9.

As a consequence of its geologic, forest, and wildlife characteristics, Parcel II is
designated by the City of Garibaldi within the Resource Open Space Zone (RO), a
Hillside Overlay Zone and subject to a Sensitive Bird Habitat Overlay Zone.

10.

Parcel II is not currently set aside or designated as a county park or recreation area, but it
should be dedicated for park purposes as part of this present Order.

11.

The City of Garibaldi desires to acquire from Tillamook County both Parcel I and Parcel
II in order that it may plan for and use the said properties as park and recreational areas,
including, but limited to uses as open space, natural areas, wildlife habitat, picnicking,
hiking and other active and passive recreational uses as it deems to be in its best interests.

12.

Tillamook County is willing to dedicate Parcel I and Parcel II as county park and
recreation areas, and transfer said parcels to the City of Garibaldi for the uses described in
paragraph 11 above, subject to the condition that the parcels would revert to the county if
the properties were used in any manner that was inconsistent with said park and
recreation dedication.

NOW, THEREFORE, IT IS HEREBY ORDERED that Parcels I and II, as more particularly
described in the attached Exhibit A incorporated herein by reference, be and are hereby set aside
for county park and recreational purposes; and

III

.

III
III
III

c

III
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n

IT IS FURTHER ORDERED that the said Parcels I and II be transferred to the City of Garibaldi
by deed for use as city park and recreational areas, subject to the condition that if said properties
are used in any manner inconsistent with the dedicated uses described herein, said parcels shall
revert to Tillamook County upon the recording of an affidavit in the Tillamook County Deed
Records setting forth the facts of such inconsistent use.
DATED this 23 rd day of November, 2005.

THE BOARD OF COMMISSIONERS
FOR TILLAMOOK COUNTY, OREGON

Aye

4~o~~
~,~
...

t'tlai'les

./

Nay

Abstain/Absent

r-

/

/

Chair

/
· JOSI,. V'lce- Ch'
aIr
T1m

/

o

Mark L

hart, CommIssIOner

ATTEST: Tassi O'Neil,
County Clerk

BY_~~~7'*
Special Deputy

o

William K. Sa: gent, County Counsel

Page 3 of 3
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Exhibit A
Parcel I
Lots 21, 22, 23, Block 2, RUSSELL HAWKINS ADDITION TO GARIBALDI, in Tillamook
County, Oregon, according to the official plat thereof, recorded in Book 2, Page 17, Plat Records
of Tillamook County, Oregon. Together with the following described parcel: Beginning at the
SW comer of Lot 19, Block 2, RUSSELL HAWKINS ADDITION TO GARIBALDI, thence
East 85.0 feet; thence North to a point which is North 75° 08" East from the point of beginning;
thence South 75° 08" West to the point of beginning.

Parcel II
A parcel ofland situated in Section 21, Township 1 North, Range 10 West, W.M., Tillamook
County, Oregon, as more particularly described as follows:

o

Commencing at a monument designated as Stone "A," located at the southeasterly comer of
Block 1, Garibaldi; thence North 16° West 617.18 feet, more or less, to the northwest comer of
the United States Coast Guard tract as described in Book 88, Page 548, Deed Records, TCO;
thence north 81 ° 20' east along the northerly boundary of said United States Coast Guard tract
82.5 feet to the Initial Point of the tract to be herein described; thence north 5° 41' east 1092.6
feet, more or less, to the north line of the south half of the northwest quarter of said Section 21;
thence easterly 173.1 feet along the said north line to the northwest comer of that tract conveyed
to Mulloy by deed recorded in Book 103 at Page 195, Deed Records, TCO; thence south 15° 37'
east along the westerly boundary of said Mulloy tract to the southwest comer thereof; thence
continuing south 15° 37' east along the westerly boundary of Eleventh Street to the northeast
comer of that tract conveyed by Tillamook County to Fritsch by deed recorded in Book 99 at
Page 486, Deed Records, TCO; thence southwesterly along the northwest boundary of said
Fritsch tract to the northeast comer of that tract conveyed by Tillamook County to Warren by
deed recorded in Book 99 at Page 498; Deed Records, TCO; thence southwesterly along the
northwest boundary of said Warren tract to the northeast comer of that tract conveyed by
Tillamook County to Fessler by deed recorded in Book 99 at Page 514, Deed Records, TCO;
thence southwesterly along the northwest boundary of said Fessler tract to the northwest comer
of that tract conveyed by Tillamook County to Krumlauf by deed recorded in Book 100 at Page
.33; thence southerly along the westerly boundary of said Krumlauftract to the north line of the
United States Coast Guard tract as described in Book 88 at Page 548, Deed Records, TCO; .
thence south 81 ° 20' west along the northerly boundary of said United States Coast Guard tract
to the Initial Point of the tract herein described.
LESS THAT PORTION sold to David T. Sigafoos and Vickie K. Sigafoos by Tax Land
Installment Contract dated October 26,2005 and recorded November 21,2005 in instrument
2005-010522, Deed Records, Tillamook County Records.

o
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Tillamook County

o

201 Laurel Avenue
Tillamook, Oregon 97141

Land of Cheese, Trees and Ocean Breeze

BOARD OF COMMISSIONERS'

interoffice
MEMORANDUM

o

DATE:

November 28, 2005

TO:

The Honorable Tassi O'Neil, County Clerk

RE:

Recording without Fees

Please record and waive the fees for the two attached documents: 1)
Order #05-107 ("In the Matter of Setting Aside Certain Land in the City of
Garibaldi for Use as a Park and Recreation Area and Directing that Said
Land, Together with Another County Park, be Transferred to the City
Garibaldi for Use as City Parks"), and 2) Quitclaim Deed.
Parcel I has been set aside and dedicated for public use since the 1940's
and Parcel" has been dedicated for park and recreational purposes in
Order #05-107. The City of Garibaldi is willing to dedicate both parcels as
county park and recreation areas, consistent with Order #05-1 07.
Thank you for your assistance.

~~i~~~.v-~E
SON

VICE CHAIRPERSON

o
AN EQUAL OPPORTUNITY EMPLOYER
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City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
City email: city@ci.garibaldi.or.us

2017 Council Goals
Mission: to encourage sustainable economic development, protect our community’s livability and
property values, and continually refine and improve our public service.
The City Seeks To:
I. Provide stability and sustainability to the Garibaldi Fire and Rescue Department.
I.II. Refine the city’s rules and regulations to facilitate and encourage responsible and
positive economic development.
II.III. Facilitate and encourage the development of safe, suitable and attractive living
conditions in and around our community.
III.IV. Continue to develop tourism as a viable industry in Garibaldi, and encourage the
development of community projects and events that promote Garibaldi as a tourist
destination with a focus on shoulder and off season.
IV.V. Continually refine and improve the governmental services of the City of Garibaldi.
Action Steps for 20176
Based on the discussion during the city’s goal setting workshops held on January 15February
613, 20176, the City Council establishes and the following action steps to be taken by the City.
The City Council will re-evaluate its goals and actions between December of 20176 and
February of 20187.
1.

Continue to work with the Garibaldi Fire Department and Garibaldi Fire Department
AssociationFirefighter’s Association on passage of a personnel funding levy to stabilize
the fire department.

1.2. Continue with the city’s plan to renovate the community space in City Hall, the
surrounding block, and the Ortiz project within 20176. Seek additional grant funding to
offset the total cost to the city, and refine the plan as grant opportunities arise to
maximize the utility and value of the meeting and event space for the community.
2.

City council and staff will work with the Oregon Department of Transportation as they
plan and construct improvements to Hwy 101 through Garibaldi. Encourage ODOT to
enhance the appearance, safety and usability of Hwy 101. Work with ODOT to facilitate
community participation. Staff will continue to promote the city’s STIP application,
which seeks to allocate $1.5 million towards pedestrian and bicycle amenities along Hwy
101 through Garibaldi.

3.

Continue to refine the city’s emergency preparedness policies. Explore program funding
options relating to development in the city. Complete the development of a storage
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facility for emergency supplies and finalize an emergency preparedness plan for the city.
and work with Tillamook County, the State of Oregon and other stakeholders on the
Tillamook County Natural Hazard Mitigation Plan and Flood Management Plan.
4.

DWork towards the development of a comprehensive parks and recreation plan for the
city that promotes desirable living conditions in our community. Staff and City Council
will address required changes to the City’s Comprehensive Plan associated with the
future development of the Salmonberry Trail.This plan should be developed using input
from the public, relevant government and non-profit agencies, businesses within the city,
and existing plans developed by the city relevant to this purpose.
Develop a comprehensive plan for the improvement of city-owned properties intended to
facilitate parking in downtown Garibaldi. These improvements should include tourism
amenities such as downtown squares, plazas and small parks. Facilitate relevant
stakeholders in developing implementable plans with preliminary design and cost
estimates.

5.

Council consideration of changes to public policies regarding open burning, burn barrels,
solid waste collection, recycling and relevant requirements and incentives intended to
promote the health and welfare of the community.

4.6. Develop a comprehensive plan for the improvement of city-owned properties intended to
facilitate parking in downtown Garibaldi. These improvements should include tourism
amenities such as downtown squares, plazas and small parks. Facilitate relevant
stakeholders in developing implementable plans with preliminary design and cost
estimates.
The City of Garibaldi will continue to:


Be willing and available to work with the Garibaldi Rural Fire Protection District,
neighboring cities and other potential stakeholders in exploring the concept of
consolidating regional fire protection agencies into a single district.



Facilitate the Tourism Commission in achieving their goals to promote tourism, foster
new and existing events, and strengthen the City’s tourism economy with focus on the
shoulder season and off season.



Continue to support the Port of Garibaldi’s goal of improving infrastructure and
developing a vibrant and thriving business community within the port that provides a
balanced and sustainable economy for our community.



Continue to mMaintain an “open door”a policy of assistance with the owners of the
Merrill’s Wrecking Yard property for the purpose of addressing environmental,
economic and livability issues.
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Utilize the Garibaldi Scenic Trail system identified in the 2006, Garibaldi Connections
Project report in the future refinement of planning and development policies. This
would include identifying the specific route of the trail, preliminary engineering, cost
estimates and time line development. Work with other stakeholders such as the Port of
Garibaldi, Port of Tillamook Bay, Oregon Coast Scenic Railroad, Garibaldi Lion’s Club,
Old Mill Marina and private property owners in establishing and constructing this trail
system.
###
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City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
City email: city@ci.garibaldi.or.us

2017 Council Goals
Mission: to encourage sustainable economic development, protect our community’s livability and
property values, and continually refine and improve our public service.
The City Seeks To:
I. Provide stability and sustainability to the Garibaldi Fire and Rescue Department.
II. Refine the city’s rules and regulations to facilitate and encourage responsible and
positive economic development.
III. Facilitate and encourage the development of safe, suitable and attractive living
conditions in and around our community.
IV. Continue to develop tourism as a viable industry in Garibaldi, and encourage the
development of community projects and events that promote Garibaldi as a tourist
destination with a focus on shoulder and off season.
V. Continually refine and improve the governmental services of the City of Garibaldi.
Action Steps for 2017
Based on the discussion during the city’s goal setting workshops held on February 6, 2017, the
City Council establishes and the following action steps to be taken by the City. The City
Council will re-evaluate its goals and actions between December of 2017 and February of 2018.
1.

Continue to work with the Garibaldi Fire Department and Garibaldi Firefighter’s
Association on passage of a personnel funding levy.

2.

Continue with the city’s plan to renovate the community space in City Hall, the
surrounding block, and the Ortiz project within 2017. Seek additional grant funding to
offset the total cost to the city, and refine the plan as grant opportunities arise to
maximize the utility and value of the meeting and event space for the community.

3.

City council and staff will work with the Oregon Department of Transportation as they
plan and construct improvements to Hwy 101 through Garibaldi. Encourage ODOT to
enhance the appearance, safety and usability of Hwy 101. Work with ODOT to facilitate
community participation. Continue to refine the city’s emergency preparedness policies
and work with Tillamook County, the State of Oregon and other stakeholders on the
Tillamook County Natural Hazard Mitigation Plan and Flood Management Plan.

4.

Work towards the development of a comprehensive parks and recreation plan for the city
that promotes desirable living conditions in our community. Staff and City Council will
address required changes to the City’s Comprehensive Plan associated with the future
development of the Salmonberry Trail.
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5.

Council consideration of changes to public policies regarding solid waste collection,
recycling and relevant requirements and incentives intended to promote the health and
welfare of the community.

6.

Develop a comprehensive plan for the improvement of city-owned properties intended to
facilitate parking in downtown Garibaldi. These improvements should include tourism
amenities such as downtown squares, plazas and small parks. Facilitate relevant
stakeholders in developing implementable plans with preliminary design and cost
estimates.
The City of Garibaldi will continue to:


Be willing and available to work with the Garibaldi Rural Fire Protection District,
neighboring cities and other potential stakeholders in exploring the concept of
consolidating regional fire protection agencies into a single district.



Facilitate the Tourism Commission in achieving their goals to promote tourism, foster
new and existing events, and strengthen the City’s tourism economy with focus on the
shoulder season and off season.



Continue to support the Port of Garibaldi’s goal of improving infrastructure and
developing a vibrant and thriving business community within the port that provides a
balanced and sustainable economy for our community.



Maintain a policy of assistance with the owners of the Merrill’s Wrecking Yard property
for the purpose of addressing environmental, economic and livability issues.



Utilize the Garibaldi Scenic Trail system identified in the 2006, Garibaldi Connections
Project report in the future refinement of planning and development policies. This
would include identifying the specific route of the trail, preliminary engineering, cost
estimates and time line development. Work with other stakeholders such as the Port of
Garibaldi, Port of Tillamook Bay, Oregon Coast Scenic Railroad, Garibaldi Lion’s Club,
Old Mill Marina and private property owners in establishing and constructing this trail
system.
###
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TO:
FROM:
DATE:
SUBJECT:

Mayor McCarthy, Council President Tish, Cn Vice President Grice, Cn Shattuck, Cn
Elliott, City Manager O’Leary
Martin McCormick, Public Works System Operator
February 28, 2017
Public Works Staff Report

Greetings Mayor, Council and Manager, the month of February was a busy month for the public
works department. Aside from regularly scheduled required tasks, public works also performed the
following tasks.
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

•
•
•
•
•
•

Painted roof of conex box at wells
Built storage area for cold mix
Pressure washed and removed stickers
from vac truck
Checked out international
Picked up cold mix in Portland
Unloaded cold mix
Meeting with Dave Walker at
strawberry ridge
Cleaned stickers off of vac truck
Repaired dump box for International
Loaded up pipe pusher
Meeting with John
Cleaned stickers off of vac truck
Meeting with Dave
Checked plant
Took international to Tillamook diesel
repair
Checked lift stations
Dropped off flange to Watts welding
Meeting with Blake
Sewer plug up at 101 E. Garibaldi ave.
Picked up international from
Tillamook diesel repair
Worked on digester blower
Patched pot holes
Dug out creek at 2nd and Driftwood
Locate in Barview
Rebuilt caustic soda pump at wells
Fixed leak in library window
Worked on digester blower
Worked on Cert application for DEQ
Went through water parts order
Replaced rotten wood at res. booster
station
Took pipe out to wells
Signed up for cert review class

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Worked on Cert application for DEQ
Checked ditches and catch basins
Worked on biosoilds report
Cleaned office
Checked lift stations
Replaced stop sign at S. 7th and
American
Dumped rock out of sander unit
Took sander out of 5 yarder
Took flat tire off of backhoe
Covered sander unit with tarp
Locate
Took apart old pipe rack
Worked on treatment cert app
Checked plant
Replaced sewer service at 101 E.
Garibaldi Ave.
Worked on cert app
Took pictures of panels in lift stations
for Terry upgrading plant comp.
Picked up spacers for digester blower
Worked on backflow with Cindy
Worked on water leak at sample
station at 6th and fir
Worked on digester blower
Meeting with Mike about vac truck
Unloaded sportsmen show stuff
Meeting with john
Made fuel cards for cop and vac truck
Made info book for vac truck
Worked on digester blower
Tree removal on 9th st
Tree removal on 9th st
Decanted
Worked on digester blower
Read meters

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

•

Booked hotel for treatment cert review
class
Cleaned catch basins at plant
Checked plant
Checked out sweeper
Swept 101
Cleaned up computer files on
secondary computer
Called Feenaughty machinery about
hoe-pack parts
Installed clean out at 302 1st
Cleaned Arizona way lift station with
vac truck
Cleared trees at end of strawberry
ridge
Shut off and turned back on Terry
candles water service
Worked on vac truck
Sent off application for DEQ
Checked lift stations
Cleaned up around plant for DEQ
inspection
Replaced tail lights on 09 Silverado
Built new grate for catch basin on 5th
st.
Ordered seal kit for hoe-pack
Built new grate for catch basin on 5th
st.
Checked plant
Read meters
Put new seal kit in Hoe-pack motor
Talked with office about bill from
Ferguson
Cleaned old plant/parts area
Cleaned contact chamber and
skimmers
Cut ground level down behind old
plant
Installed new information board by
docks
Cut ground level down behind old
plant
Water samples
Worked on conex box
Finished pad for cold mix
Worked on vac truck

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Got swaploader ready to go to
Portland
Poured die in drain line for Blake &
exposed pipe
Washed and cleaned both work trucks
Worked on current phone list for PW
Did work orders for Sue and answered
question about meter on Bay Lane
Put cold mix on pad
Meeting with Dave Walker about
phase 1 of tree removal
Checked lift stations
Checked intertie building
Went to Tillamook for cold mix pad
supplies
Tarped off cold mix bad
Put together cart for Kylie
Helped load pusher for Dennis
Located main valve in WB
Greased Blower
Meeting with Dave about port
construction
Checked lift stations
Rebuilt caustic pump at wells
Went to Tillamook for blower parts
Looked at sewer back up on 1st
Snaked cleanout at sewer backup
Worked on blower
Went to Tillamook to get dump truck
Patched pot holes
Door hangers
Went to Tillamook for blower parts
Fixed leaking window at city hall
Worked on blower
Took apart pump rack
Worked on blower
Replaced grit bags
Replaced panel at reservoir booster
station
Worked on vac truck
Checked creeks and storm drains for
possible flooding
Went to Les Schwab’s for tires on
2009 work truck
Went back to Les Schwab’s for flat
repair

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

•

Checked lift stations
Fixed stop sign on S 7th & American
Took 2009 Chevy to Les Schwab’s to
get aligned
Took backhoe tire to get patched
Took apart old pipe racks
Put tail gate back on 5yard dump truck
Checked trucks
Checked lift stations
Checked intertie building
E. Garibaldi Ave Sewer repair
E. Garibaldi Ave Sewer repair
Took pictures of lift stations for
possible communication revamp
Dug out meter box to fix sample
station
Located backflow meter on
Commercial ave
Fixed leaking sample station
Went to Tillamook for ready mix
Work orders
Worked on blower
Met with TSR to go over Vac truck
Met with John and Blake about vac
truck
Started putting together 5th st sewer
project sewer services
Turned water back on 8th ST
Worked on 1 ton
Assisted Dave Walker in tree removal
on 9th St
Worked on blower
Got information for 5th St sewer
project
Read meters
Cleaned catch basins on S 7th with vac
truck
Checked trucks
Checked lift stations
Hauled rock away from 2nd and
Driftwood
Fixed leaking window at city hall
Went to Watts welding for flat bar
Cleaned in font of shop
Re Reads
Found other CL2 reader

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Fixed road on Acacia between 2nd and
3rd
Installed clean out at 302 1st St
Cleaned out Arizona Way wet well
Meeting with Dave moving Garibaldi
Days vendors
Assisted Dave Walker in tree removal
in WB
Went to Tillamook for vac truck
supplies
Worked on vac truck
Checked lift stations
checked WB intertie building
threw away old pipe rack and picked
up metal from watt welding
Cleaned up around WWTP
Made copies of property cards for 5th
St sewer project
Greased backhoe
Read meters in WB
Painted pipe on blower
Cleaned in WWTP
Cleaned contact chambers
Cleaned behind WWTP
Take water samples
PH report for State.
Dig out culvert at 2nd and Driftwood.
Finished storage area for cold mix
Cleaned up Vact truck.
Worked over International to pick up
COLD MIX.
Driving out to Portland for cold mix.
Unloaded cold mix
Meeting with Dave Walker at
Strawberry Ridge RD.
Cleaned stickers off Vac truck and
touch up paint.
Worked on dump box.
Greased S.B.R. blowers.
Worked on sign for E. Cypress.
Locate in Shorewood for both sewer
and water.
Put trucks, box and equipment away.
Loaded out PUSHER and cleaned
stall.
Found hydrant valve and marked out

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

•

water main
Greased Digester blower.
Meeting with Dave O.
Checked trucks out.
Took International to Tillamook
repair.
Rebuilt small well Caustic Soda pump.
Working on Digester blower.
Meeting with Blake at City Hall.
Worked on sewer service at 101 east
Garibaldi Ave.
Worked on Biosolids report.
Checked and cleaned culverts.
Prepared Biosolids report.
Prepared D.M.R. report.
Dug out and hauled it away from 2nd
and Driftwood.
Utility locate in Barview.
Rebuit Castic soda pump Wells.
Meeting on sewer service replacement
at 101 E. Garibaldi.
Put street sign up at E.Cypress.
Replacing rotten wood at Res. Booster
station
Replacing rotten wood at Res. Booster
station
Took new pipe out to wells ,placed in
cargo box
Repaired tool for Backhoe bucket.
Cleaned shop.
Sharpened chain saw.
Checking drainages and culverts after
heavy rains.
Worked on flat tire on pickup.
Working on rust on Vac truck.
Dug end of culvert out (Fir.)
Cleaned up catch basins and ditches.
Taking chains off 5yd truck
Disconnecting sander from truck.
Cleaned up sander and took off truck.
Covered sander.
Did one call and a\called Mike at TSR.
Took apart old pump rack.
Dug out ends of Culverts.
Replaced sewer service at 101 E
Garabaldi AVE.

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Replaced sewer service at 101 E
Garabaldi AVE.
Worked on info, Terry Nelson needed.
Talked to Blake about computer
upgrades for plant.
Worked on 6th and Fir sample station.
Went up to intertie building.
Worked on 6th and Fir sample station.
Meet Repair person at Intertie
Building.
Installing Digester Blower.
Working on list of changes for Terry
Nelson.
Mike showed us how to run vac truck.
Unloaded Kylies car.
Meeting with John.
Worked on procedures to operate Vac
truck.
Finding info. For 5th st sewer project.
Worked on procedures to operate Vac
truck.
Set up for tree removal on 9th and 101
Worked on 8th and 101 street light
problem.
Tree removal at 9th and Garibaldi
Ave.
Hooked up Digester blower.
Research on 5th st. sewer main and
services.
Meeting with Dave O.
Get street sweeper going and set up
signs.
Haul material away from 2nd and
Driftwood.
Worked on water leak above library.
Fixed street sweeper vac/head.
Put street sweeper and bucket truck
away.
Fixed tire ruts at 5th and Acacia.
Cut up old tires at shop.
Meeting with Blake and John.
Meeting with Jeff Austin SUEZ.
Looked up info for CL2 Testing.
Filled pot holes on Acacia Ave.
Looked for card for 302 1st st.
Put sewer clean out at 302 1st st.

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

•
•
•

Cleaned Arizona Way L.S.
Cut down trees at Strawberry Rd.
Terry Kendal’s water service.
Meeting with John and Blake.
Greased and maintained to Vac truck.
Put tools and equipment away.
Ordering supplies.
Removing and putting pipe, lumber
and lumber away.
Loaded Kylies car and talked to John
Hauled off scrap steel and garbage.
Fixed address cards.
Getting ready for D.E.Q. inspection.
Looked into more property for
equipment storage.
Worked on sewer project on 5th st .
Check out trucks.
Fixed drainage at Jerry Creasy and
American.
Meeting with Blake.

•
•
•
•
•
•
•
•
•
•

Fix 1/4 " valve at 6th and Fir.
Finished storm grate and installed it.
Looked at pot hole complaint on
Holly.
Painted from plate on Vac truck.
Worked on Hoe pac
Tested out repaired Hoe pac
Dropped off Hydrant, valve/tee and
fitting at Wells.
Dropped Hoe Pac off at upper pole
building.
Cleaned up parts/ store room in
digester building.
Cleaned south Cl2 basin.
Cut black berries in back of plant.
Help port with put up new information
board,
Dug up weeds and cut black berries in
back of plant.

If you have any questions or comments, please (503-322-0217), email (mccormickgpw@gmail.com)
or stop by (206 S. 7th Street).
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TO:
FROM:
DATE:
SUBJECT:

Mayor McCarthy, Council President Tish, Cn Vice President Grice, Cn Shattuck, Cn
Elliott, City Manager O’Leary
Blake Lettenmaier, City Engineer/Project Manager
February 28, 2017
City Engineer/Project Manager’s Monthly Staff Report

Greetings Mayor, Council and Manager, the month of February was a productive month. Some of the
tasks performed though are listed below.
•
•
•
•
•
•
•
•
•
•

•
•

•
•
•

Continued design infrastructure
improvements around city hall
Processed monthly public works time
sheets
Prepared monthly staff report
(engineer's)
Prepared monthly staff report (public
works')
Prepared WB invoice
Continued design infrastructure
improvements around city hall
Reviewed trees to be taken out on
stage I of Upright/WB
Reviewed OHA sampling requirement
change for WB and met with Martin
on matter
Discussed Meg Larsen letter not to
write with Barb of WB
Read OBEC letter and replied, phone
conversation with Ron Newton at
County and emailed, phone
conversation with Steve Aldridge of
OBEC, phone conversation with
Barbara, wrote sequence of water line
work when Terwilliger View Estates
bridge is removed and replaced with
culvert and sent to all
Continued design infrastructure
improvements around city hall
Applied for ODOT right of way
permit for clogged sewer main
between 1st and Driftwood for Public
Works
Continued design infrastructure
improvements around city hall
Revised and resubmitted all USDA
loan forms and documents to reflect
new cost, construction and goals
Reviewed and commented to Greer
and Taylor on incompleteness of

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Planned unit development land use
submittal documents
Began reviewing Tillamook Bay
Seafoods' Conditional Use Application
Review WB Meg Larson email to
Barbara and replied to WB
Met with Paul Daniels on sanitary
sewer coordination
Began reviewing Tillamook Bay
Seafoods' Conditional Use Application
Met with mag flow meter calibrator at
intertie building
Calculated fees and SDC charges for
Wilhelm's new sewer service and
wrote letter
Began preparing staff report for
Tillamook Bay Seafoods' Conditional
Use Application
Met with Paul Daniels, Martin and
Advanced Excavation on sewer at
apartments on Arizona Way
Coordinated with David Jones on
OHA and Ocean at WB
Finished preparing staff report for
Tillamook Bay Seafoods' Conditional
Use Application
200 feet notice addresses for
Tillamook Bay Seafoods' Conditional
Use Application
Worked with bond counsel on USDA
financing
Filed project paperwork
Attended WB monthly board meeting
Reviewed Architect/Engineer
Contracts for Community Hall
Processed Land Use Application
2017-05 (Erickson underpinning-103
Franklin Dr)
Began putting together RFP for
community Hall

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Partition Plat JLT
Met with utility services
Attended city council meeting
Completed the 2017 Boundary and
Annexation Survey (BAS) for the U.S.
Census Bureau
Prepared planning commission
Agenda
Calculated payment request from IFA
for Arizona Way Bridge
Finished planning commission Agenda
Coordinated receiving of EPA Award
on Water Intertie Project
Sent in public notice for community
hall RFP Architect/Engineer
Finalized RFP for community hall for
posting on ORPIN
Prepared documentation for payment
request IFA for Arizona Way Bridge
Met with Bill Creech on property
questions
Finalized RFP package for
Community Hall and parking/ADA
improvements
Sent payment request to IFA for
FEMA's missing 25%
Coordinated on DWSRF WATERS

•
•
•
•
•
•
•
•
•
•
•

award for Garibaldi
Reviewed and commented on
Business Oregon Transition
Coordinated on NHMP Meeting Date
Results
Coordinated with IFA on Pay request
1 for project X17002
Work order request for leaky library
window
Reviewed and commented on Toby's
2nd partial submittal
Attended planning commission
meeting
Completed Final Order for Keegan's
Conditional Use
Had plat signed by planning chair and
notified JLT and Bayside Surveying
for pick up
Completed review and comments on
Toby's 2nd partial submittal and sent
to JLT
Met with USDA on Community Hall
and parking on site
Sent USDA docs requested at meeting

If you have any questions or comments, please call (541-201-8154), email (blake@ci.garibaldi.or.us)
or stop by City Hall.
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City Council

Mar 2017 (Pacific Time)

Sun

Mon

Tue

Wed

Thu

Fri

Sat

26

27

28

1

2

3

4

5

6

7

8

9

10

11

7 p m - Port of Garibaldi
meeting @ Off
site

12

13

14

15

16

17

18

20

21

22

23

24

25

27

28

29

30

31

1

1 0 a m - Garibaldi
Tourism
Commission
Meeting @
Garibaldi City
Hall, 107 6th St,
Garibaldi, OR
97118, USA

19
7 p m - Regular City
Council meeting
@ Council
Chambers

26
6 : 3 0 p m - Planning
Commission
meeting @
Council
Chambers
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City Council

Apr 2017 (Pacific Time)

Sun

Mon
26

Tue

Wed

Thu

Fri

Sat

27

28

29

30

31

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

19

20

21

22

6 : 3 0 p m - Planning
Commission
meeting @
Council
Chambers

7 p m - Port of Garibaldi
meeting @ Off
site

16

17

18

7 p m - Regular City
Council meeting
@ Council
Chambers

23

1 2 p m - Mayors /
Managers
meeting @ Off
site

24

25

26

27

28

29

1

2

3

4

5

6

6 : 3 0 p m - Planning
Commission
meeting @
Council
Chambers

30
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City Council

May 2017 (Pacific Time)

Sun

Mon
30

7

Tue

Wed

1

2

8

9

6 p m - City/GURA
Budget
Committee
Meeting

14

Thu

Fri

3

4

10

11

7 p m - Port of Garibaldi
meeting @ Off
site

Sat
5

6

12

13

1 1 a m - Small Cities
Resource
Meeting @
Various
Locations

15

16

17

18

19

20

22

23

24

25

26

27

29

30

31

1

2

3

7 p m - Regular City
Council meeting
@ Council
Chambers

21
6 : 3 0 p m - Planning
Commission
meeting @
Council
Chambers

28
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